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ACCOUNTS 

(See  also,  Funds) 

DISTRIBUTION  OF  RECEIPTS 

Contracts  and  free  use  permits  issued  pur- 
suant to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30U.S.C.  601  -604),  create  a property 
right  in  the  United  States  which  cannot  be  dis- 
posed of  without  legislative  authority.  The 
United  States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts  and  per- 
mits, in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to  the 
State  of  Alaska  and,  accordingly,  distribution  of 
monies  received  from  contracts,  affected  by 
selection  or  patent,  should  continue  to  be  made 
pursuant  to  the  terms  and  provisions  of  the  Mate- 
rials Act  as  set  forth  in  30  U.  S.  C.  sec.  603. 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuant  to  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.'S.C.  6 0~U5DT),  M-36  582  (July  227~T9Mj 


ACCRETION 

Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a State  is  governed  by  the 
laws  of  the  State. 

Rayford  W.  Winters  et  al.  , A-28125  (Jan.  1 5, 
''I960} 


ADMINISTRATIVE  PRACTICE 

If,  subsequent  to  the  approval  by  the 
Department  of  an  assignment  of  an  oil  and  gas 
lease,  it  appears  that  there  is  a controversy 
as  to  the  validity  of  the  assignment  which,  if 
known  to  the  Department  before  approval  of  the 
assignment,  would  have  precluded  action  on 
the  assignment  until  the  controversy  had  been 
resolved  by  the  parties  themselves  or  the 
courts,  the  Department  will  not  rescind  the  ap- 
proval but  will  not  approve  further  assignments 
of  rights  stemming  from  the  disputed  assign- 
ment or  permit  drilling  by  anyone  claiming 
operating  rights  derived  from  the  disputed 
assignment  for  a period  of  time  sufficient  to 
permit  the  parties  to  resolve  the  controversy 
over  the  validity  of  the  assignment  by  agree- 
ment or  litigation. 

Anthony  C.  VonderBecke,  Anchorage  Gas  and 
Oil  Development,  Inc.,  A-28073  (Feb.  11,  1960) 


A decision  of  a land  office  manager  is  pre- 
sumed to  be  operative  during  the  entire  day  on 
which  it  is  rendered  and  fractions  or  parts  of 
days  are  not  considered  in  determining  the  ef- 
fective time  of  such  a decision  since  the  hour 
of  day  the  decision  is  rendered  is  not  noted  or 
made  a matter  of  record. 

Blanche  W.  Sweeney,  A-28202  (Apr.  14,  I960) 

67  I.  D.  139 


Where  the  Secretary  remands  an  appeal  to 
him  without  considering  its  merits  but  merely 
to  facilitate  the  administration  of  recently  en- 
acted legislation,  he  will  consider  the  merits 
of  the  appeal  after  it  has  been  determined  that 
the  appellant  is  not  entitled  to  the  benefits  of 
the  recently  enacted  legislation. 

L.  E.  Linck,  A-28251  (May  23,  I960) 


GENERALLY 

A hearing  is  not  required  by  departmental 
practice  or  by  the  requirements  of  due  process 
on  the  rejection  of  an  application  for  a patent 
on  mining  claims  which,  26  years  before  the 
application  was  filed,  were  declared  null  and 
void  by  a default  decision  after  notice  of 
charges  against  the  claims,  including  a charge 
that  the  claims  were  abandoned,  and  an  oppor- 
tunity for  a hearing  thereon  were  given  the 
record  title  owner  of  the  claims. 

Gabbs  Exploration  Company,  A-28139  (Apr.  25, 
1966)  “ 67  1.  D.  160 


ADMINISTRATIVE  PROCEDURE  ACT 
GENERALLY 

The  procedure  followed  by  the  Depart- 
ment in  initiating,  prosecuting,  and  deciding 
contests  in  mining  cases  does  not  violate 
section  5 of  the  Administrative  Procedure  Act 
which  forbids  those  engaged  in  investigative 
or  prosecuting  functions  to  participate  or  ad- 
vise in  the  decision  or  recommended  decision 
in  the  same  or  a factually  related  case. 

United  States  v.  Thomas  R.  Shuck  et  al.  , 

A-  2796 5 (Feb.  2,  I960) 


ADMINISTRATIVE  PROCEDURE  ACT  - -Continued 


ALASKA-  -Continued 


GENERALLY  - -Continued 

The  Administrative  Procedure  Act  is  bind- 
ing upon  the  Department  of  the  Interior  in  pro- 
ceedings covered  by  its  provisions  unless  and 
until  it  is  repealed  or  superseded  by  further 
legislative  action  or  invalidated  by  a court  of 
law. 

United  States  v.  Heirs  of  John  D.  Stack  et  al.  , 
A - 281  57  (Mar.  28,  1960) 


HEARINGS  EXAMINERS 

Upon  appeal  from  a decision  of  a hearing 
examiner  in  a contest  against  a mining  claim, 
the  Director  of  the  Bureau  of  Land  Management, 
and  in  turn  the  Secretary,  can  make  all  findings 
of  fact  and  law  based  upon  the  record  just  as 
though  each  were  making  the  decision  in  the 
first  instance. 

United  States  v.  T.  C.  Middleswart  et  al.  , 
A-28286  (June  9,  I960)  67  1.  D.  232 


AGENCY 

Where  one  timely  applies  for  a 5-year 
extension  of  an  oil  and  gas  lease  as  agent  for 
the  lessee,  the  application  may  be  accepted 
although  proof  of  the  agency  is  not  submitted 
until  after  the  expiration  of  the  primary  term 
of  the  lease. 

O.  G.  Green,  A-28154  (Feb.  1,  1960) 


A principal  is  liable  for  the  acts  of  his 
agent  within  his  express  authority  even  where  by 
mistake  the  agent  acts  contrary  to  the  principal's 
directions . 

Lauren  W.  Gibbs,  A-28384  (Sept.  21,  I960) 

67  I.  D.  350 


ALASKA 

GENERALLY 

Contracts  and  free  use  permits  issued  pur- 
suant to  the  Materials  Act  of  July  31,  1947,  as 


GENERALLY-  -Continued 

amended  (30  U.S.  C.  601-604),  create  a property 
right  in  the  United  States  which  cannot  be  dis- 
posed of  without  legislative  authority.  The 
United  States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts  and  per- 
mits, in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to  the 
State  of  Alaska  and,  accordingly,  distribution  of 
monies  received  from  contracts,  affected  by 
selection  or  patent,  should  continue  to  be  made 
pursuant  to  the  terms  and  provisions  of  the  Mate- 
rials Act  as  set  forth  in  30  U.  S.  C.  sec.  603. 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuant  to  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.S.C.  601-6041.  M- 36  582  6Tu.lv  22.  IQbO) 


The  issuance  of  contracts  or  free  usepermits 
pursuant  to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30  U.S.  C.  601-604),  does  not  operate 
as  a segregation  or  reservation  of  the  land  af- 
fected thereby  and  does  not  preclude  the  applica- 
tion of  the  public  land  laws  and  the  orderly  dis- 
posal of  public  lands.  Lands  subject  to  such  con- 
tracts or  permits  may  therefore  be  selected  by 
the  State  of  Alaska  in  accordance  with  the  provi- 
sions of  the  Alaska  Statehood  Act  (Public  Law 
85-508;  72  Stat.  339). 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuanfto  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.S.C.  601-604),  M-36582  (July  22,  I960) 


COAL  LEASES  AND  PERMITS 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a prior  pros- 
pecting permit  and  which  in  effect  requires  an 
amendment  of  the  permit  must  be  rejected  in 
view  of  the  fact  that  Congress  has  repealed  the 
act  un^er  which  the  permit  was  issued  and  the 
Secretary  of  the  Interior  has  no  longer  any 
authority  to  amend  prospecting  permits  under 
the  repealed  act. 

Gladys  E.  Dunkle,  Executor  of  the  Estate  of 
W.  E.  Dunkle,  A-28177  (Mar.  28,  I960) 
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ALASKA  - -Continued 
HOMESITES 

An  application  to  purchase  a homesite  in 
Alaska  is  properly  rejected  where  the  land  is 
withdrawn  from  disposition,  and  the  applicant 
can  gain  no  right  to  the  land  because  he  may 
have  been  misinformed  by  the  land  office  that 
the  land  was  available. 

John  E.  Engdall,  A-28371  (Aug.  2,  1960) 


A protest  against  the  issuance  of  a patent  to 
an  Alaska  homesite  is  properly  rejected  where 
the  protest  is  not  filed  in  the  land  office  where 
the  filing  is  required  until  after  a patent  to  the 
land  has  been  issued. 

Tennes  J.  Aarstad,  A-28437  (Sept.  6,  I960) 


HOMESTEADS 

The  failure  of  a homestead  entrymai-  o 
comply  with  the  cultivation  requirements  of  the 
homestead  laws  cannot  be  waived  on  the  ground 
that  a land  office  employee  gave  the  entryman 
erroneous  information  as  to  the  number  of 
acres  required  to  be  cultivated  under  the  laws. 

Final  proof  for  homestead  entry  in  Alaska 
is  properly  rejected  and  the  entry  held  for  can- 
cellation where  the  final  proof  shows  on  its  face 
that  the  entryman  failed  to  comply  with  the  cul- 
tivation requirements  of  the  homestead  laws. 

Gerald  C.  Chisum,  A-28295  (June  7,  I960) 


An  application  for  a second  homestead 
entry  in  Alaska  is  properly  rejected  where  the 
applicant  states  only  that  he  relinquished  his 
first  entry  because  he  wanted  larger  acreage. 

If  a homestead  entry  in  Alaska  is  relin- 
quished without  consideration  because  the 
character  or  small  area  of  the  land  renders 
it  impossible  to  make  a living  on  the  land,  and 
it  appears  that  no  vacant  contiguous  land  can 
be  added  to  the  entry,  the  entryman  can  be 
deemed  to  have  abandoned  the  entry  "because 
of  matters  beyond  his  control"  within  the  mean- 
ing of  the  act  of  September  5,  1914. 

Allan  Whitqford,  Jr.  , A-28301  (June  23,  I960) 


ALASKA  - -Continued 

HOMESTEADS --Continued 

A homestead  application  for  land  in  Alaska 
is  properly  rejected  where  the  land  applied  for 
is  withdrawn  from  settlement,  location,  sale 
and  entry,  and  reserved  for  classification. 

Paul  Abernathy,  A-28292  (July  11,  1960) 


The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  his  homestead  entry 
in  the  Kenai  Peninsula,  Alaska,  will  be  set 
aside  and  the  case  remandedfor  re -examination 
under  the  terms  of  the  act  of  September  14, 
I960,  where  it  appears  that  the  entryman  may 
be  eligible  for  an  unrestricted  patent  under  that 
statute. 

Eugene  D.  Smith,  A-27896  (Oct.  7,  1960) 


The  act  of  March  8,  1922,  was  an  extension 
to  the  territory  of  Alaska  of  the  principles  of  the 
earlier  surface  homestead  acts  which  did  not  ap- 
ply to  Alaska. 

Where  land  covered  by  a homestead  entry 
or  application  is  found  to  be  prospectively  valu- 
able for  oil  and  gas  at  any  time  prior  to  the 
submission  of  satisfactory  final  proof,  the  en- 
tryman must  consent  to  the  imposition  of  a 
reservation  of  the  oil  and  gas  to  the  United 
States,  or  apply  for  a reclassification  of  the 
land. 

George  R.  Pollard,  Milton  H.  Lichtenwalner , 
Charles  G.  Martin,  A-27898,  A-28007 
(Oct.  18,  1960) 


INDIAN  AND  NATIVE  AFFAIRS 

There  is  no  requirement  that  an  application 
for  soldiers'  additional  homestead  entry  be 
rejected  on  the  ground  that  an  Alaskan  Indian 
claimed  the  land  under  an  allotment  application 
which  was  filed  after  the  soldiers'  additional 
application  was  filed  where  it  appears  that  when 
the  soldiers'  additional  application  was  filed, 
the  land  was  not  occupied  either  by  the  allotment 
applicant  or  by  other  Alaskan  Indians,  Aleuts, 
or  Eskimos;  and  a decision  improperly  re- 
jecting a soldiers'  additional  application  in  such 
circumstances  will  be  set  aside. 

Herbert  H.  Hilscher,  A-28396  (Nov.  29,  I960) 

67  I.  D.  410 
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LAND  GRANTS  AND  SELECTI  ONS 

In  computing  the  chargeable  acreage  of 
selections  of  unsurveyed  land  by  the  State  of 
Alaska  pursuant  to  section  6(g)  of  the  Alaska 
Statehood  Act  (72  Stat.  339),  acreages  of  land 
covered  by  navigable  waters  must  be  excluded 
since  title  to  such  lands  passed  to  the  State 
upon  its  admission  into  the  Union.  All  acre- 
ages of  land  covered  with  non-navigable  bodies 
of  water  may  be  included  in  computing  the 
chargeable  acreage  of  such  selections  since 
the  Secretary  is  under  no  legal  obligation  to 
follow  the  established  practice  used  in  dis- 
posing of  surveyed  public  lands. 

Deductions  for  Water  Areas  in  the  Computation 
of  the  Chargeable  Acreage  s of  Land  Selected 
by  the  State  of  Alaska  Pursuant  to  Sec.  6(g) 
of  the  Alaska  Statehood  Act  (72  Stat.  339), 
M-36589  (Jan.  18,  1960) 


Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  withdrawn  for  use  as  an  aerial 
gunnery  and  bombing  range  have  been  rejected 
in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior,  motions  for  re- 
consideration of  the  rejections  will  be  denied  in 
order  that  the  request  of  the  State  of  Alaska  that 
it  be  given  the  opportunity  to  select  the  lands 
under  its  statehood  act  prior  to  the  opening  of 
the  lands  to  Federal  oil  and  gas  leasing  may  be 
honored. 

H.  T.  Birr,  III,  et  al.  , A-27947  (Supp.  ) 

(Aug.  26 , 1 960) 


OIL  AND  GAS  LEASES 

It  is  proper  to  reject  offers  to  lease  un- 
surveyed land  in  Alaska  under  the  Mineral 
Leasing  Act  where  the  description  given  in  one 
offer  does  not  close  and  where  the  probable 
acreage  included  in  the  other  offer  is  in  excess 
of  the  limitation  prescribed  by  departmental 
regulation. 

Wayland  B.  Lipscomb,  Charles  M.  Carruthers, 
A- 281  59  (Feb.  24,  I960) 


The  exercise,  prior  to  January  3,  1959,  of 
the  preference  right  accorded  by  section  6 of 
the  act  of  July  3,  1958,  is  effective  to  include 
in  outstanding  oil  and  gas  leases  all  land  be- 
neath nontidal  navigable  waters  in  Alaska  em- 
braced within  the  boundaries  of  such  leases. 

McGreghar  Land  Company  et  al.  , A-28170 
(Feb.  26,  I960)  67  I.  D.  81 


ALASKA  - -Continued 
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Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leasing 
Act  or  the  act  of  July  3,  1958. 

McGreghar  Land  Company  et  al.  , A-28170 
(Feb.  26,  I960)  67  I.  D.  81 


Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior  to  the 
admission  of  Alaska  into  the  Union  and  are  not 
now. 

Lora  Colyer  and  Dixie  Anthony  et  al.  , A-28194 
(Apr.  15,  I960) 


Tidelands  along  the  coast  of  Alaska  were 
never  subject  to  leasing  under  the  terms  of  the 
Mineral  Leasing  Act. 

Where  an  oil  and  gas  lease  on  sections  of 
land  bordering  on  the  coast  of  Alaska  describes 
every  individual  legal  subdivision  in  each  sec- 
tion, the  lease  embraces  all  of  the  uplands  in 
those  sections  down  to  the  line  of  mean  high 
tide. 

L.  E.  Linck,  A-28251  (May  23,  I960) 


Section  6 of  the  act  of  July  3,  1958,  gave  a 
preference  right  to  an  oil  and  gas  lease  only  to 
lands  beneath  nontidal  navigable  waters  and  only 
to  those  whose  leases  (or  offers  or  applications) 
included  public  lands  otherwise  available  for 
leasing  adjacent  to  such  lands,  and  an  applicant 
is  not  entitled  to  the  preference  right  where  it 
is  determined  that  his  offer  covered  only  tide 
lands  or  submerged  lands. 

Zena  L.  Cochran,  A-28297  (June  8,  1960) 


An  oil  and  gas  lease  for  unsurveyed  lands  in 
Alaska,  which  has  been  issued  on  the  basis  of  a 
description  defective  because  it  was  not  connected 
to  a permanent  monument  as  required  by  the  reg- 
ulation then  in  effect,  will  not  be  canceled  if  there 
is  no  question  as  to  the  identity  of  the  land  or  the 
qualifications  of  the  lessee  and  if  there  are  no  in- 
tervening rights. 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  I960) 


Where  a noncompetitive  offer  for  an  oil  and 
gas  lease  in  Alaska  describes  two  parcels  of  un- 
surveyed land  using  as  a point  of  beginning  in 
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each  description,  a public  land  survey  corner 
which  has  never  been  surveyed  and  is  therefore 
not  a "permanent  monument"  to  which  a metes 
and  bounds  description  may  be  tied,  but  a proper 
permanent  monument  is  used  as  a secondary  tie 
in  the  description  of  one  parcel,  the  latter  cor- 
rects the  defect  in  the  description  of  the  other 
parcel. 

Warren  A.  Silver,  Paul  Costa,  A-28355 
(July  2 5,  196  0) 


The  provision  of  paragraph  5 of  the  notice 
issued  on  July  29,  1958,  of  the  availability  of  un- 
surveyed lands  in  Alaska  for  noncompetitive  oil 
and  gas  leasing  which  requires  rental  payment 
for  the  full  acreage  of  each  leasing  block  to  ac- 
company an  offer  for  the  block  is  not  to  be  con- 
strued as  depriving  the  offeror  of  the  benefit  of 
the  regulation  which  permits  the  acceptance  of 
an  offer  accompanied  by  a rental  payment  which 
is  not  deficient  by  more  than  10  percent. 

Ann  D.  Schmidt,  Jane  Goodstein,  A- 28349 
(July  28,  1960) 


The  exercise,  prior  to  January  3,  1959,  of 
the  preference  right  accorded  by  section  6 of 
the  act  of  July  3,  1958,  is  effective  to  include 
in  outstanding  oil  and  gas  leases  all  land  beneath 
nontidal  navigable  waters  in  Alaska  embraced 
within  the  boundaries  of  such  leases. 

Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leasing 
Act  or  the  act  of  July  3,  1958. 

Irma  Gregg,  A-28369  (Aug.  3,  I960) 


The  authority  of  the  Secretary  of  the 
Interior  tb  lease  Alaskan  lands  beneath  nontidal 
navigable  waters  for  oil  and  gas  purposes  ter- 
minated on  January  3,  1959,  with  the  transfer 
of  title  to  such  lands  to  the  State  of  Alaska  and 
any  obligation  of  the  United  States  to  lease  such 
lands  for  oil  and  gas  purposes  predicated  upon 
the  filing  of  an  application  for  preference  passed 
at  that  time  to  the  State  of  Alaska. 

J.  M.  Bryan,  A-28377  (Aug.  3,  I960) 


Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  wi  thdrawn  for  use  as  an  aerial 
gunnery  and  bombing  range  have  been  rejected 
in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior,  motions  for  re- 
consideration of  the  rejections  will  be  denied  in 
order  that  the  request  of  the  State  of  Alaska  that 
iLbe  given  the  opportunity  to  select  the  lands 
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under  its  statehood  act  prior  to  the  opening  of 
the  lands  to  Federal  oil  and  gas  leasing  may  be 
honored. 

H.  T.  Birr,  III.  et  al.  , A-27947  (Supp.  ) 

(Aug.  26,  1960) 


An  offer  to  lease  for  gas  and  oil  is  proper- 
ly rejected  if  on  the  date  of  the  offer,  a portion 
of  the  land  is  held  under  another  valid  lease  and 
the  remainder  of  the  land  is  tideland  and  like- 
wise unavailable  for  leasing. 

Duncan  Miller,  A-28499  (Nov.  22,  I960) 


POSSESSORY  RIGHTS 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands,  used 
and  occupied  by  the  Alaskan  Natives,  under  the 
absolute  jurisdiction  and  control  of  the  United 
States  in  aid  of  further  legislation  was  continued 
by  virtue  of  Section  3(c),  Act  of  September  7, 
1957,  and  Section  4 of  the  Alaska  Statehood  Act. 

Title  Status  of  Tidelands  Comprising  the  Juneau 
Indian  Village,  M-36604  (Sept.  16,  1960) 


SALES 

A purchaser  of  public  land  in  Alaska  un- 
der the  Small  Tract  Act  who  acquires  the  right 
to  purchase  while  he  is  an  employee  of  the  De- 
partment of  the  Interior  is  properly  required 
to  accept  a patent  containing  a clause  pro- 
viding for  reversion  of  title  to  the  United  States 
if  the  land  is  used  for  purposes  other  than 
residence  or  recreation  within  25  years  from 
issuance  of  patent. 

Richard  D.  Mueller,  A-28422  (Nov.  14,  I960) 


STATEHOOD  ACT 

In  computing  the  chargeable  acreage  of 
selections  of  unsurveyed  land  by  the  State  of 
Alaska  pursuant  to  section  6(g)  of  the  Alaska 
Statehood  Act  (72  Stat.  339),  acreages  of  land 
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covered  by  navigable  waters  must  be  excluded 
since  title  to  such  lands  passed  to  the  State 
upon  its  admission  into  the  Union.  All  acre- 
ages of  land  covered  with  non-navigable  bodies 
of  water  may  be  included  in  computing  the 
chargeable  acreage  of  such  selections  since 
the  Secretary  is  under  no  legal  obligation  to 
follow  the  established  practice  used  in  dis- 
posing of  surveyed  public  lands. 

Deductions  for  Water  Areas  in  the  Computation 
of  the  Chargeable  Acreages  of  Land  Selected 
by  the  State  of  Alaska  Pursuant  to  Sec.  6(g) 
of  the  Alaska  Statehood  Act  (72  Stat.  339), 
M-36589  (Jan.  18,  1960) 


The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands,  used 
and  occupied  by  the  Alaskan  Natives,  under  the 
absolute  jurisdiction  and  control  of  the  United 
States  in  aid  of  further  legislation  was  continued 
by  virtue  of  Section  3(c),  Act  of  September  7, 

1 957,  and  Section  4 of  the  Alaska  Statehood  Act. 

Title  Status  of  Tidelands  Comprising  the  Juneau 
Indian  Village,  M-36604  (Sept.  16,  1960) 


TIDELANDS 

Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leasing 
Act  or  the  act  of  July  3,  1958. 

McGreghar  Land  Company  et  al.  , A-28170 
(Feb.  26,  I960)  67  1.  D.  81 


Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior  to  the 
admission  of  Alaska  into  the  Union  and  are  not 
now. 

Lora  Colyer  and  Dixie  Anthony  et  al.  , A-28L9% 
(Apr.  15,  1960) 


Tidelands  along  the  coast  of  Alaska  were 
never  subject  to  leasing  under  the  terms  of  the 
Mineral  Leasing  Act. 

L.  E.  Linck,  A-28251  (May- 23,  I960) 
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Section  6 of  the  act  of  July  3,  1958,  gave 
a preference  right  to  an  oil  and  gas  lease  only 
to  lands  beneath  nontidal  navigable  waters  and 
only  to  those  whose  leases  (or  offers  or  appli- 
cations) included  public  lands  otherwise  avail- 
able for  leasing  adjacent  to  such  lands,  and  an 
applicant  is  not  entitled  to  the  preference  right 
where  it  is  determined  that  his  offer  covered 
only  tide  lands  or  submerged  lands. 

Zena  L.  Cochran,  A-28297  (June  8,  I960) 


Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leasing 
Act  or  the  act  of  July  3,  1958. 

Irma  Gregg,  A-28369  (Aug.  3,  1960) 


The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands,  used 
and  occupied  by  the  Alaskan  Natives,  under  the 
absolute  jurisdiction  and  control  of  the  United 
States  in  aid  of  further  legislation  was  continued 
by  virtue  of  Section  3(c),  Act  of  September  7, 
1957,  and  Section  4 of  the  Alaska  Statehood  Act. 

Title  Status  of  Tidelands  Comprising  the  Juneau 
Indian  Village,  M-36604  (Sept.  1 6 , I960) 


An  offer  to  lease  for  ga's  and  oil  is  proper- 
ly rejected  if  on  the  date  of  the  offer,  a portion 
of  the  land  is  held  under  another  valid  lease  and 
the  remainder  of  the  land  is  tideland  and  like- 
wise unavailable  for  leasing. 

Duncan  Miller,  A-28499  (Nov.  22,  1960) 


TOWNSITES 

A deed  to  a lot  in  an  Alaskan  townsite  is 
properly  awarded  to  an  applicant  who  demon- 
strates that  he  is  an  occupant  or  entitled  to  oc- 
cupancy of  the  lot  on  the  date  of  the  approval  of 
the  final  subdi visional  townsite  survey. 

Mike  Agbaba,  Marjorie  L.  Hicks, 

A-28372  (Aug.  5,  1960) 

An  application  for  a deed  to  the.  whole  of  a 
town  lot  presented  under  the  act  of  May  2 5, 

1926,  is  properly  rejected  upon  a showing  that 
occupancy  of  the  land  by  the  applicant  or  his 
assignors  preceded  survey  of  the  land  into 
town  lots  and  was  not  commensurate  with  the 
extent  of  the  surveyed  lot;  the  allowance  of  the 
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application  is  properly  restricted  to  the  area 
actually  occupied. 

MaryM.  Tweet,  A-28417  (Nov.  16,  I960) 


UNIVERSITY  OF  ALASKA  GRANT 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska,  an  oil 
and  gas  lease  offer  must  be  rejected  when  ap- 
proval is  given  to  a subsequently  filed  selec- 
tion of  land  for  the  University  of  Alaska. 

Under  the  Enabling  Act  of  July  7,  1958, 
the  State  of  Alaska  is  authorized  to  select 
mineral  lands  in  satisfaction  of  an  earlier 
grant  of  public  land  to  the  Territory  of  Alaska 
on  behalf  of  the  University  of  Alaska. 

J.  L.  McCarrey,  Jr.,  Juliana  D.  Wilson, 

A^  28436  (Nov.  14,  1960) 


APPLICATIONS  AND  ENTRIES 


GENERALLY 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a prior  pros- 
pecting permit  and  which  in  effect  requires  an 
amendment  of  the  permit  must  be  rejected  in 
view  of  the  fact  that  Congress  has  repealed 
the  act  under  which  the  permit  was  issued 
and  the  Secretary  of  the  Interior  has  no  longer 
any  authority  to  amend  prospecting  permits 
under  the  repealed  act. 

Gladys  E.  Dunkle,  Executor  of  the  Estate  of 
W.  E.  Dunkle,  A- 281 77  (Mar.  28,  1960) 


Oil  and  gas  lease  applications  for  unsur- 
veyed lands  will  not  be  suspended  pending  ac- 
tual survey  to  establish  whether  a portion  of 
the  lands  applied  for  conflicts  with  prior  offers 
where  determinations  based  upon  the  appli- 
cants' descriptions  of  the  land  show  such  con- 
flict and  there  is  no  evidence  that  the  conflict 
does  not  exist. 

Waring  Bradley,  James  M.  Snowden,  A -282 94, 
A-28318  (June  28,  I960)  6Tl.  D.  241 


APPLICATIONS  AND  ENTRIES  - - Continued 

GENERALLY  - -Continued 

No  rights  in  land  are  acquired  by  filing  a 
homestead  application  therefor. 

John  R.  Bowen,  A-28326  (July  11,  I960) 


An  applicant  for  an  oil  and  gas  lease  has 
the  duty  of  keeping  the  Department  informed  of 
an  address  at  which  communications  from  the 
Department  concerning  the  offer  will  reach  him 
and  if  he  fails  to  do  so,  rendering  it  impossible 
for  the  Department  to  send  him  a lease,  he  will 
be  considered  to  have  abandoned  his  offer. 

Kewanee  Oil  Company,  A-28325 
(July  28,  1960)  67  I.  D.  305 


A withdrawal  of  an  oil  and  gas  lease  offer 
received  over  the  signature  of  the  applicant 
takes  effect  from  the  moment  it  is  filed  and  all 
rights  and  obligations  under  the  offer  are  at  an 
end  £o  instante  and  this  is  so  even  though  the 
withdrawal  might  have  been  filed  by  mistake. 

Lauren  W.  Gibbs,  A-28384  (Sept.  21,  I960) 

67  I.  D.  350 


The  employees  in  a land  office  have  no  duty 
or  authority  to  prepare  acceptable  applications 
for  public  land  or  to  alter  or  ignore  any  portion 
of  an  application  in  order  to  make  it  acceptable. 

Orvil  Ray  Mickelberry,  A-28432 
(Nov.  16,  1960) 


AMENDMENTS 

When  a valid  application  for  a homestead 
entry  is  filed  and  an  amended  application  is 
later  filed  for  the  same  and  additional  land, 
which  amended  application  is  invalid  because  it 
contains  excess  acreage,  the  applicant  loses  his 
priority  over  an  intervening  applicant  as  to  land 
included  in  his  original  application  and  in  the 
intervening  application. 

Samuel  A.  Wanner,  A-28435  (Nov.  21,  1960) 

67  I.  D.  407 
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When  the  last  day  for  filing  an  application 
for  a 5-year  extension  of  a noncompetitive  oil 
and  gas  lease  falls  on  a day  on  which  the  land 
office  is  not  open  to  the  public  for  the  filing  of 
documents  for  all  of  the  normal  hours  pursuant 
to  an  Executive  order  permitting  Federal 
employees  to  be  excused  from  duty  for  half  a 
day,  the  application  is  timely  filed  if  it  is  re- 
ceived in  the  land  office  on  the  next  day  the 
office  is  open  to/  the  public. 

Chester  Gordon  et  al.  , A-28126  (Jan.  12,  I960) 

67  I.  D.  1 


The  timd  indicated  by  the  official  time 
stamp  on  an /oil  and  gas  lease  offer  must  be 
accepted  as  /conclusively  establishing  the  time 
the  offer  wajs  filed  in  the  absence  of  positive 
evidence  sh/owing  that  the  stamping  is  errone- 
ous. 

C.  A.  Fleetwood,  A-28250  (June  3,  I960) 


Whete  an  application  for  a noncompetitive 
oil  and  ghs  lease  is  sent  by  registered  mail  to 
the  Bureau  of  Land  Management  in  Washington, 
it  is  deepaed  to  be  filed  in  the  Bureau  at  the 
time  it  is  received  in  the  Secretary's  Mail 
Center  dnd  if  at  that  time  the  land  applied  for 
is  inducted  in  an  outstanding  lease,  the  applica- 
tion is  properly  rejected. 

William  R.  Moore,  Jr.  , A-28304  (June  9,  I960) 


Where  the  last  day  for  filing  an  application 
for  a! 5-year  extension  of  a noncompetitive  oil 
and  gas  lease  falls  on  Sunday,  a day  on  which 
the  land  office  is  not  open  for  business,  an  ap- 
plication is  timely  filed  if  it  is  received  in  the 
land  office  on  the  next  day  the  office  is  open  to 
the  public. 

Bette  M.  Snyder,  Republic  Natural  Gas 
Company,  A-28284  (June  8,  1960) 


The  time  of  filing  oil  and  gas  offers  is  de- 
termined by  the  time  stamp  on  the  offers;  se- 
quence of  filing  is  not  necessarily  reflected  by 
the  serial  number  assigned  to  the  offers. 

Harold  Ladd  Pierce,  A-28495  (Nov.  22,  I960) 

67  I.  D.  428 


APPLICATIONS  AND  ENTRIES  - -Continued 
PRIORITY 

Where  an  oil  and  gas  lease  offer  submitted 
over  the  counter  is  stamped  as  filed  at  10:01 
a.  m.  and  another  offer  is  stamped  as  filed  at 
10  a.  m. , the  time  stamps  will  be  accepted  as 
establishing  the  priority  of  filing  of  the  latter 
offer  in  the  absence  of  convincing  evidence  that 
the  time  stamps  are  erroneous. 

George  E,  Conley,  A-28128  (Jan.  18,  I960) 


An  application  to  lease  a small  tract  of  pub- 
lic land  filed  when  the  land  is  unavailable  for 
leasing  because  included  in  a powersite  reserve 
is  not  entitled  to  suspension  with  priority  over 
later-filed  applications  when  the  Federal  Power 
Commission  determines  that  the  land  may  be 
restored  to  acquisition  under  the  public  land 
laws  while  an  appeal  from  rejection  of  the  ap- 
plication is  pending. 

Curtis  C.  Larson  et  al.  , A-28399  (Aug.  23, 
"i960) 


An  offeror  who  first  approaches  a counter 
for  the  purpose  of  filing  an  offer  to  lease  and 
who  thereupon  makes  an  oral  declaration  to  the 
clerk  that  he  wants  to  file  an  application  shall 
be  considered  to  have  made  a proper  first 
offer  and  will  be  granted  priority  over  an  offeror 
who  secondly  approaches  the  counter  and,  sub- 
sequent to  the  oral  declaration,  physically 
tenders  his  application. 

Robert  L.  Bunnel,  R.  M.  Young,  Jr.,  A-28462 
(Oct.  18,  1960) 


An  application  for  homestead  entry  which 
is  not  allowable  because  it  describes  an  entire 
section  of  land  and  is  thus  in  excess  of  the  limit 
prescribed  by  the  homestead  law  is  not  entitled 
to  priority  from  the  time  of  its  filing  but  only 
from  the  time  that  it  is  amended  to  describe 
land  within  the  statutory  limit. 

Orvil  Ray  Mickelberry,  A-28432 
(Nov.  16,  1960) 


REINSTATEMENT 

When  favorable  action  has  been  taken  on  an 
application  to  reinstate  a homestead  application 
but  it  is  discovered  that  prior  thereto  and'fol- 
lowing  the  filing  of  the  application  the  land  has 
inadvertently  been  sold  at  public  sale  and 
patented,  the  application  for  reinstatement  is 
properly  rejected. 

John  R.  Bowen,  A-28326  (July  11,  I960) 
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APPLICATIONS  AND  ENTRIES- -Continued 
RELINQUISHMENT 

A telegram  filed  in  the  land  office  stating 
that  the  entryman  relinquishes  his  entry  is  a 
"written  relinquishment"  within  the  meaning  of 
the  section  1 of  the  act  of  May  14,  1880. 

Where  a relinquishment  of  a homestead 
entry  and  an  affidavit  of  contest  against  the 
same  entry  are  filed  simultaneously,  the  latter 
must  be  dismissed  because  the  relinquishment 
takes  effect  immediately,  extinguishes  the 
entry,  and  leaves  the  contest  nothing  upon 
which  to  act. 

Where  a relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  construc- 
tive notice  of  the  contest,  it  is  to  be  conclu- 
sively presumed  that  the  relinquishment  was 
caused  by  the  contest  unless  it  can  be  shown 
that  the  affidavit  of  contest  was  not  good  and 
sufficient,  that  the  contest  charge  was  not 
true,  that  the  contestant  was  not  a qualified 
applicant,  or  that  the  land  is  not  subject  to 
the  contestant's  application. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 

A- 28334  (Apr.  13,  I960)  67  I.  D.  1 36 


BOUNDARIES 

Where  an  order  withdrawing  a tract  of 
unsurveyed  land  from  entry  gives  the  line  of 
mean  high  tide  of  a branch  of  an  inlet  as  one 
of  the  boundaries  of  the  withdrawn  area,  the 
meander  line  which  is  run  in  surveying  the  area 
in  accordance  with  the  mean  high  water  line  is 
to  be  regarded  as  the  equivalent  of  the  line  of 
mean  high  tide  in  establishing  the  littoral  bound- 
ary of  the  withdrawn  area. 

Richard  L.  Oelschlaeger , A-28299  (June  27, 
I960)  ~ 67  I-  D-  237 


An  error  in  the  course  of  the  seventh  of 
eleven  calls  in  the  metes  and  bounds  descrip- 
tion of  unsurveyed  public  land  in  an  oil  and  gas 
lease  offer  will  be  disregarded  when  the  point 
to  be  reached  by  such  call  is  a natural  object 
and  the  offer  will  not  be  rejected  on  the  ground 
that  the  failure  of  the  described  boundary  to 
close  makes  identification  of  the  land  to  be 
leased  uncertain. 

Don  Pelletier,  Ethel  Pelletier,  A-28327 
(July  11,  I960) 


BUREAU  OF  MINES 

The  ownership  of  stock  by  an  employee  of 
the  Bureau  of  Mines  in  a coal  mine  investigated 
periodically  under  Title  II  of  the  Federal  Coal 
Mine  Safety  Act  (30  U.S.  C.  , secs.  471-483)  is 
prohibited  by  section  4 of  the  organic  act  of  the 
Bureau  of  Mines  (37  Stat.  682;  30  U.S.  C.  , sec. 
6). 

Stock  Ownership  By  Bureau  of  Mines  Employee, 
M-36607  (Dec.  29,  1960) 


COAL  LEASES  AND  PERMITS 
GENERALLY 

Lessee  of  coal  land  who  does  not  file  an 
application  to  have  contiguous  land  added  to 
his  lease  has  no  standing  to  question  the  award 
of  a lease  to  an  applicant  who  was  the  highest 
bidder  on  the  ground  that  a lease  of  the  contig- 
uous land  is  essential ~to  his  mining  operations. 

John  Helco,  Huntington  Corporation,  A-28165 
(Feb.  2,  1960) 


A request  by  the  successful  bidder  on  three 
competitive  coal  leasing  units  for  a three-year 
delay  in  the  issuance  of  the  leases  and  for  a like 
delay  in  requiring  compliance  with  the  comple- 
tion of  bonus  and  other  payments  requisite  to  the 
issuance  of  the  leases  is  properly  denied  where 
two  years  have  elapsed  since  the  request  was 
made,  pending  decisions  on  successive  appeals 
in  the  case,  and  there  is  no  evidence  that 
further  delay  will  benefit  the  Government  or  that 
refusal  thereof  will  harm  the  appellant. 

Coal  Basin  Coal  Company,  A-28382  (Sept.  6, 
1960) 


LEASES 

A coal  lease  is  properly  awarded  to  the 
highest  bidder  after  an  offering  which  permit- 
ted the  holder  of  the  contiguous  land  to  bid 
on  the  land  to  be  leased  separate  from  land 
not  contiguous  even  though  he  had  not  indicated 
any  interest  in  the  land  to  be  leased. 

John  Helco,  Huntington  Corporation,  A-28165 
(Feb.  2,  I960) 


COAL  LEASES  AND  PERMITS  - -Continued 


COLOR  OR  CLAIM  OF  TITLE  - -Continued 


RENTALS 

Assignment  of  a coal  lease  does  not  stay 
the  accrual  of  rentals  or  royalties  and  they  are 
properly  chargeable  against  the  assignor,  who 
remains  the  lessee  of  record,  until  the  assign- 
ment is  approved. 

Walter  Scott,  A-Z8148  (Dec.  16,  I960) 


ROYALTIES 

Assignment  of  a coal  lease  does  not  stay 
the  accrual  of  rentals  or  royalties  and  they  are 
properly  chargeable  against  the  assignor,  who 
remains  the  lessee  of  record,  until  the  assign- 
ment is  approved. 

Walter  Scott,  A-28148  (Dec.  16,  I960) 


COLOR  OR  CLAIM  OF  TITLE 
GENERALLY 

Land  subject  to  an  outstanding  oil  and  gas 
lease  cannot  be  patented  in  response  to  applica- 
tions filed  under  the  Color  of  Title  Act  without 
a reservation  of  oil  and  gas  to  the  United  States. 

Rubye  Rollins  et  al.  , A-28281  (June  8,  1960) 


An  application  to  purchase  public  land  under 
the  Color  of  Title  Act  is  properly  rejected  where 
the  evidence  shows  that  the  color  o"f  title  claim 
was  not  initiated  until  after  the  land  claimed  had 
been  withdrawn. 

Axel  Ursin,  A-28310  (Aug.  4,  I960) 


GOOD  FAITH 

One  cannot  be  said  to  be  holding  land  in 
good  faith  under  claim  or  color  of  title  after 
he  has  filed  a homestead  entry  application  on 
the  land  or  located  mining  claims  on  the  land. 

Purvis  C.  Vickers  et  al.  , A-28255  (Mar.  29, 
7%0)  67  1.  D.  110 


GOOD  FAITH  - -Continued 

An  occupant  of  public  land  who  knows  that 
title  to  the  land  is  in  the  United  States  at  the 
time  he  purchases  the  land  cannot  be  regarded 
as  holding  the  land  in  good  faith  under  claim  or 
color  of  title,  within  the  meaning  of  the  Color 
of  Title  Act. 

Purvis  C.  Vickers  et  al.  , A-28255  (Mar.  29, 
I960)  67  1.  D.  110 


An  application  to  purchase  public  land  under 
the  Color  of  Title  Act  is  properly  rejected  where 
the  applicant  fails  to  show  that  the  settlement  or 
occupation  of  the  land  by  his  grantors  was  founded 
on  any  reasonable  basis  for  believing  that  the  land 
was  included  in  a conveyance  of  other  designated 
land  to  them. 

Hugh  Manning,  A-28383  (Aug.  18,  1960) 


IMPROVEMENTS 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  by  applicant  other- 
wise qualified  must  be  accepted  as  to  land 
upon  which  valuable  improvements  made  by 
her  predecessor  in  title  remain  in  existence 
when  the  application  is  filed. 

Lillian  Zellmer  Sharlein,  County  of  Langlade, 
Wisconsin,  A-28198  (Apr.  19,  I960) 


CONTESTS  AND  PROTESTS 

(See  also  Rules  of  Practice) 

Where  a relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  construc- 
tive notice  of  the  contest,  it  is  to  be  conclu- 
sively presumed  that  the  relinquishment  was 
caused  by  the  contest  unless  it  can  be  shown 
that  the  affidavit  of  contest  was  not  good  and 
sufficient,  that  the  contest  charge  was  not 
true,  that  the  contestant  was  not  a qualified 
applicant,  or  that  the  land  is  not  subject  to 
the  contestant's  application. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A- 28334  (Apr.  13,  I960)  67  I.  D.  136 


CONTESTS  AND  PROTESTS--Continued 
(See  also  Rules  of  Practice) 

Where  a relinquishment  of  a homestead 
entry  and  an  affidavit  of  contest  against  the 
same  entry  are  filed  simultaneously,  the  latter 
must  be  dismissed  because  the  relinquishment 
takes  effect  immediately,  extinguishes  the 
entry,  and  leaves  the  contest  nothing  upon 
which  to  act. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A-28334  (Apr.  13,  1960)  67  I.  D.  136 


Where  the  30th  day  of  the  period  allowed 
for  filing  a protest  against  a noncompetitive 
phosphate  lease  application  falls  on  a Saturday, 
a protest  filed  on- the  following  Monday  is  time- 
ly filed. 

Where  the  notice  of  publication  of  a non- 
competitive phosphate  lease  application  states 
that  the  purpose  of  the  notice  is  to  allow  an  op- 
portunity to  file  protests  against  the  application, 
the  notice  is  not  to  be  construed  as  mandatory 
and  to  bar  the  Department  from" considering  a 
late  protest. 

Glenn  E.  Bryan,  Jr.,  A-28270  (June  10,  1960) 


CONTRACTS 

GENERALLY 

Even  in  absence  of  a termination  provision 
in  the  contract,  the  contracting  officer  may 
terminate  a contract  for  the  convenience  of  the 
Government.  Whether  or  not  the  public  inter- 
est requires  a termination  for  the  convenience 
of  the  Government  is  a matter  for  administra- 
tive determination. 

Appeal  of  Foster  Wheeler  Corporation, 

IBCA-61  (Jan.  26,  I960)  6T7T  D.  22 


Contracts  and  free  use  permits  issued  pur- 
suant to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30  U.S.C.  601-604),  create  a property 
right  in  the  United  States  which  cannot  be  dis- 
posed of  without  legislative  authority.  The 
United  States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts  and  per- 
mits, in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to  the 
State  of  Alaska  and,  accordingly,  distribution  of 
monies  received  from  contracts,  affected  by 
selection  or  patent,  should  continue  to  be  made 


CONTRACTS --Continued 

GENERALLY  - -Continued 

pursuant  to  the  terms  and  provisions  of  the  Mate- 
rials Act  as  set  forth  in  30  U.  S.  C.  sec.  603. 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuant  to  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.S.C.  601-604),  M-36582  (jhQy22,T96 0 ) 


ACTS  OF  GOVERNMENT 

A manufacturer  of  a shunt  reactor  which 
failed  upon  being  energized  after  installation 
has  the  burden  of  proving  that  the  failure  was 
attributable  tol  a fault  of  the  Government  which 
was  the  purchaser,  when  the  preliminary  tests 
of  the  reactor  at  the  factory  were  not  made 
entirely  as  required  by  the  specifications,  and 
final  acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and  a 
period  of  satisfactory  operation  after  installa- 
tion. However,  even  if  the  Government  has  the 
burden  of  proving  the  probable  cause  of  the 
failure  of  the  reactor,  this  need  be  established 
only  by  a clear  preponderance  of  the  evidence, 
and  the  Government  has  succeeded  in  showing 
that  the  most  probable  cause  of  the  reactor's 
failure  was  a defective  weld. 

Appeal  of  Westinghouse  Electric  Corporation, 
IBCA-182  (Mar.  16,  I960)  67  1.  D.  100 


When  experience  with  the  operations  of  a 
roadway  contractor  for  a period  of  over  a 
month  showed  that  its  equipment  and  methods 
of  operation  were  hopelessly  inadequate  to 
work  long  stretches  of  roadway,  and  the  spec- 
ifications expressly  permitted  the  construction 
engineer  in  charge  of  the  work  to  restrain  the 
contractor  from  undertaking  new  work  to  the 
prejudice  of  work  already  started,  he  did  not 
exceed  his  authority  by  limiting  the  span  of 
roadway  on  which  the  contractor  might  work  to 
a designated  number  of  feet.  The  imposition 
of  this  operational  limitation  cannot  be  success- 
fully advanced  by  the  contractor  as  an  "act  of 
Government,  " converting  the  termination  for 
default  into  a termination  for  the  convenience 
of  the  Government. 

Appeal  of  Richey  Construction  Company, 

IB  C A - 18  7 (Apr.  8,  I960)  67  I.  D.  118 


Under  Clause  12  of  the  standard  form  of 
General  Provisions  for  Government  construction 
contracts  a contractor  is  not  entitled  to  addi- 
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tional  compensation  for  hindrances  to  perform- 
ance of  the  contract  work  that  are  caused  by  the 
Government,  or  by  persons  acting  under  au- 
thorization from  it,  unless  such  hindrances  ex- 
ceed those  that  are  necessary  for  the  reasonable 
exercise  of  the  Government's  right,  as  reserved 
in  Clause  12,  to  have  additional  work  performed 
at  the  job  site  concurrently  with  the  contract 
work. 

Appeal  of  Witzig  Construction  Company, 

IB CA - 92  (July  1 1,  1960)  67  I.  D.  273 


Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  instructions  of  inspectors 
concerning  the  amount  of  lagging  to  be  used  for 
protection  of  the  conductor  against  damage 
through  contact  with  the  ground;  (2)  utilization 
of  novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  additional 
compensation  is  otherwise  due. 

Appeal  of  W.  L.  Ridge  Construction  Company, 
IBCA-80  (Nov.  30,  1960) 


Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  utilization  of  novel  means 
of  holding  together  the  strands  of  wire  at  con- 
ductor ends;  (2)  pulling  of  a section  of  con- 
ductor across  an  energized  transmission  line 
coincidentally  with  a cutoff  of  defective  wire; 

(3)  compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being  brought 
to  proper  sag;  (4)  delay  of  unchanged  work 
caused  by  a change  in  the  location  of  a tower; 

(5)  timing  of  the  delivery  of  short-length  reels 
of  conductor;  (6)  instructions  of  inspectors  con- 
cerning the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of  hard 
armor  rods. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator-caused  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
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of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator -caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator-caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Appeal  of  Bay  Construction,  Inc.  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 


Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing  of  the 
conductor  in  order  to  facilitate  inspection  and 
repair  of  fabricator-caused  defects  in  the  wire; 
(2)  delay  resulting  from  the  undisclosed  mislo- 
cation  of  a tower;  (3)  cutting  of  abnormal 
lengths  of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for  this 
purpose. 

Appeal  of  W.  L.  Ridge  Construction  Company, 
IBCA-80  (Nov.  30,  1960) 


A claim  for  additional  expense,  allegedly 
due  to  the  Government's  failure  to  close  off  the 
circular  approach  to  the  site  of  construction 
work  to  vehicular  traffic,  is  based  on  a breach 
of  contract,  and  may  not  be  administratively 
determined. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  I960)  67  I. D. 435 


ADDITIONAL  COMPENSATION 

A Government  construction  contractor 
which  had  erected  a transmission  line  tower 
that  was  damaged  as  a result  of  an  earthslide 
precipitated  by  the  acts  of  a third  person  was 
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entitled  to  payment  for  the  erection  of  the 
tower  but  was  chargeable  with  what  would  have 
been  the  costs  of  reconstructing  the  tower, 
even  though  the  contracting  officer  had  decided 
to  replace  the  tower  with  another  one  of  a 
different  type  at  another  location. 

Appeal  of  Parker-Schram  Company,  IB CA  - 1 1 8 
(Jan.  11,  I960) 


When  a tract  book  inspection  made  in  con- 
nection with  the  preparation  of  public  lands 
records  was  expanded  from  its  limited  purpose 
of  checking  missing  documents  into  a more 
comprehensive  inspection  of  the  accuracy  and 
completeness  of  the  contractor's  work,  the 
contractor  is  not  entitled  to  extra  costs  of 
supplying  additional  services  and  equipment  in 
connection  with  the  expanded  inspection  when 
the  contracting  officer  found  that  the  expanded 
inspection  included  the  performance  of  functions 
that  were  the  contractor's  responsibility  and 
were  of  greater  value  to  the  contractor  than 
the  amount  of  its  claim,  and  the  contractor  dur- 
ing the  long  period  of  the  expanded  inspection 
never  requested  payment  for  the  additional 
services  and  equipment. 

Appeal  of  Petroleum  Ownership  Map  Company, 
IBCA-169  (Jan.  19,  I960)  67  I.  D.  33 


When  specifications  for  the  construction  of 
laterals  and  wasteways  did  not  provide  for  the 
construction  of  the  same  by  the  so-called  econ- 
omic grade  method  and  the  Government  has 
failed  to  bear  the  burden  of  proving  by  a pre- 
ponderance of  the  evidence  that  the  contractor 
voluntarily  adopted  this  method  as  its  own,  the 
contractor  is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any  reexca- 
vation or  lateral  shoulder  excavation  which  was 
involved  in  the  construction  of  the  laterals  and 
wasteways  by  the  economic  grade  method. 

Appeal  of  Henly  Construction  Company, 
IBCA-185  (Feb.  23,  1960)  6 7 1.  D.  44 


A contractor  engagedin  clearing  and  grad- 
ing a recreational  area  in  Yellowstone  National 
Park  was  not  entitled  to  additional  compensa- 
tion for  alleged  extra  moves  in  connection  with 
its  operations  when  the  evidence  is  conflicting 
as  to  the  number  of  the  moves;  the  circum- 
stances under  which  they  were  made  are  not 
clear;  the  moves  may  have  been  necessary 
because  of  the  failure  of  the  contractor  to  co- 
ordinate his  operations  with  those  of  other 
contractors;  and  the  contractor  failed  to  pro- 
test against  the  actions  requiring  the  additional 
moves. 

Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  31,  1960)  "67  I.  D.  1 50 


CONTRACTS  - -Continued 

ADDITIONAL  COMPENSATION-  -Continued 

Under  a grading  contract  which  provides 
that  the  unit  price  for  "excavation  and  borrow" 
is  to  cover  the  "furnishing"  of  subsoil,  a con- 
tractor who  is  on  notice  that  off- site  material 
will  be  needed  is  not  entitled  to  additional  com- 
pensation for  hauling  in  such  material. 

Appeal  of  Skaggs  Landscape  Gardens,  Inc.  , 
IBCA-166  (Apr.  25,  1960)  67  I.  D.  174 


Under  Clause  1 2 of  the  standard  form  of 
General  Provisions  for  Government  construction 
contracts  a contractor  is  not  entitled  to  addi- 
tional compensation  for  hindrances  to  perform- 
ance of  the  contract  work  that  are  caused  by  the 
Government,  or  by  persons  acting  under  au- 
thorization from  it,  unless  such  hindrances  ex- 
ceed those  that  are  necessary  for  the  reasonable 
exercise  of  the  Government's  right,  as  reserved 
in  Clause  12,  to  have  additional  work  performed 
at  the  job  site  concurrently  with  the  contract 
work. 

Under  a contract  which  provides  that  the 
Government  will  make  "every  reasonable  effort" 
to  deliver  material  in  time  to  avoid  delay  in  the 
progress  of  the  contractor's  work  "as  outlined 
in  his  construction  program,  " and  which  also 
provides  that  no  additional  compensation  will  be 
paid  should  the  Government  fail  to  make  timely 
deliveries,  the  contractor  is  not  entitled  to  ad- 
ditional compensation  on  account  of  delay  in  the 
delivery  of  material  unless  the  Government  has 
failed  to  make  every  reasonable  effort  to  fur- 
nish such  material  in  time  to  be  installed  in  the 
ordinary  and  economical  course  of  the  perform- 
ance of  the  contract. 

Appeal  of  Witzig  Construction  Company, 

IB  CA  - 92  (July  11,  I960)  6TT  D.  273 


Where  a prime  contractor  subcontracts 
extra  work  to  another  during  performance  of  a 
construction  contract,  pursuant  to  a change  arti- 
cle, and  pays  such  subcontractor  profit  and  over- 
head in  excess  of  the  limitations  defined  in  the 
"Extra  Work"  clause  of  the  prime  contract  for 
profit  and  overhead  on  extra  work,  the  prime 
contractor  may  not  recover  the  excess  payments. 
The  subcontractor  must  look  to  the  prime  con- 
tractor for  payment  thereof  since  the  same  must 
be  regarded  as  coming  out  of,  or  as  part  of,  the 
percentage  of  profit  to  which  the  prime  contrac- 
tor is  entitled. 

The  amount  of  equitable  adjustment,  in  a 
construction  contract  pursuant  to  a change  order 
requiring  extra  work,  is  encompassed  within  the 
"Extra  Work"  clause  when  this  clause  sets  forth 
the  cost  items  to  be  considered,  and  the  percent- 
age of  profit  permissible. 

Appeal  of  Irvin  Prickett  &c  Sons,  Inc.  , IBCA-203 
(Sept.  23,  1960)  67  I.  D.  353 


CONTRACTS  - - Continued 


CONTRACTS --Continued 


ADDITIONAL  COMPENSATION-  -Continued 


ADDITIONAL  COMPENSATION --Continued 


A claim  for  additional  compensation  with- 
in the  meaning  of  clauses  of  the  U.S.  Standard 
Form  of  Government  construction  contract,  on 
the  ground  that  one  (1)  of  nine  (9)  drawings  con- 
tained a note  that  certain  work  was  to  be  per- 
formed by  others,  cannot  be  allowed,  since  the 
specifications  and  another  controlling  drawing 
designated  as  " site  plan,"  specifically  re- 
quired construction  of  the  disputed  work. 

Appeal  of  White  Construction  Company, 

IB C A- 204  (Oct.  3,  i960) 


A contractor  who,  in  excavating  for  the 
construction  of  a sanitary  sewer,  encounters  an 
active  sewer  at  such  a location  below  the  sur- 
face that  it  could  not  be  detected  through  a 
reasonable  site  examination,  is  entitled  to  an 
equitable  adjustment  based  on  "unexpected  or 
unanticipated"  conditions  of  the  "Changed  Con- 
ditions" clause  of  Standard  Form  23A 
(March  1953). 


Appeal  of  John  A.  Quinn,  Inc.  , 
(Nov.  29,  I960) 


IB  C A - 1 7 4 
67  I.  D.  430 


Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  instructions  of  inspectors 
concerning  the  amount  of  lagging  to  be  used  for 
protection  of  the  conductor  against  damage 
through  contact  with  the  ground;  (2)  utilization 
of  novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  additional 
compensation  is  otherwise  due. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 

Bonneville,  the  Board  of  Contract  Appeals  finds, 

upon  the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing  of  the 
conductor  in  order  to  facilitate  inspection  and 
repair  of  fabricator-caused  defects  in  the  wire; 
(Z)  delay  resulting  from  the  undisclosed  mislo- 
cation  of  a tower;  (3)  cutting  of  abnormal 
lengths  of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for  this 
purpose. 

Appeal  of  W.  L.  Ridge  Construction  Company, 
IBCA-80  (Nov.  30,  I960) 


Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  utilization  of  novel  means 
of  holding  together  the  strands  of  wire  at  con- 
ductor ends;  (2)  pulling  of  a section  of  con- 
ductor across  an  energized  transmission  line 
coincidentally  with  a cutoff  of  defective  wire; 

(3)  compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being  brought 
to  proper  sag;  (4)  delay  of  unchanged  work 
caused  by  a change  in  the  location  of  a tower; 

(5)  timing  of  the  delivery  of  short-length  reels 
of  conductor;  (6)  instructions  of  inspector  s con- 
cerning the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of  hard 
armor  rods. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator  - caus  ed  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator-caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator -caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Appeal  of  Bay  Construction,  Inc.  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  I960) 


A claim  for  additional  compensation  by  a 
contractor  on  the  ground  that  his  subcontractor 
had  encountered  a changed  condition  within  the 
meaning  of  the  second  category  of  conditions 
specified  in  Standard  Form  23A  (March  1 953), 
namely,  the  encountering  of  clayish  soil  instead 
of  sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  specifica- 
tions requirement  for  the  sealing  of  the  lagoons 
with  bentonite. 

Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  I960) 
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CONTRACTS  - -Continued 

ADDITIONAL  COMPENSATION  - -Continued 

Where  a prime  contractor  subcontracts 
extra  work  to  another,  pursuant  to  an  author- 
ized change  order  and  pays  such  subcontractor 
profit  and  overhead  in  excess  of  the  limitations 
defined  in  the  "Extra  Work"  clause,  the  prime 
contractor  may  not  recover  the  excess  pay- 
ments from  the  Government.  The  subcon- 
tractor must  look  to  the  prime  contractor  for 
payment  thereof. 

The  amount  of  equitable  adjustment,  in  a 
construction  contract  pursuant  to  a change 
order  requiring  extra  work,  is  encompassed 
within  the  "Extra  Work"  clause  when  this 
clause  sets  forth  the  cost  items  to  be  consid- 
ered, and  the  percentage  of  profit  per- 
missible. 

In  excavating  for  construction  of  4 caissons 
as  a foundation  for  an  underground  guard  room, 
contractor  encountered  large  undisclosed  rocks 
which  prevented  machine  drilling  and  necessi- 
tated removal  by  hand  labor  at  extra  costs. 
Since  the  drawings  indicated  only  stone  fill  at 
two  caissons  and  no  encumbrance  at  the  other 
two,  where  rocks  were  encountered,  a 
changed  condition  under  Category  I of  the 
Changed  Condition  clause  existed  which  war- 
ranted extra  compensation. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.  D.  435 


APPEALS 

Board  will  dismiss  appeal  upon  stipulation 
of  the  parties  to  the  effect  that  contracting 
officer  vacates  findings  of  fact  and  contractor 
withdraws  appeal,  without  prejudice  to  either 
party. 

Appeal  of  Elling  Halvorson,  IBCA-224  (Jan.  5, 
i960) 


A notice  of  appeal  that  is  filed  in  advance 
of  a decision  by  the  contracting  officer  will  not 
be.  dismissed  as  premature  where  both  parties 
have  treated  the  notice  as  being  an  appeal  from 
the  subsequent  decision,  and  where  the  Govern- 
ment does  not  take  a contrary  position  until 
after  the  time  for  filing  a new  notice  has  ex- 
pired. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Feb.  24,  I960)  67  1.  D.  60 


CONTRACTS  - - Continued 

APPEALS  - - Continued 

A request  for  reconsideration  will  be  deni- 
ed when  it  appears  doubtful  that  it  has  been 
authorized  by  the  appellant  corporation;  when 
it  has  been  filed  a day  late;  and,  in  any  event, 
it  merely  reiterates  the  grounds  originally  ad- 
vanced in  support  of  the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,  I960) 


A request  for  reconsideration  will  be 
denied  when  it  raises  immaterial  questions, 
or  merely  challenges  inferences  which  were 
reasonably  drawn  from  the  evidence  by  the 
Board. 

Appeal  of  Westinghouse  Electric  Corporation, 
IBCA-182  (Apr.  20,  i960)  67  I.  D.  148 


The  Board  will  take  jurisdiction  over  an 
appeal  that  presents  a question  of  fact,  of  law, 
or  a mixed  question  of  law  and  fact. 

Appeal  of  Robert  J.  Gordon  Construction 
Company,  IBCA-216  (Apr.  21,  1 960) 


The  Board  will  dismiss  appeal  when  sepa- 
rate statements  by  the  parties  are  tantamount 
to  a stipulated  dismissal  of  the  appeal. 

Appeal  of  Goslin-Birmingham  Manufacturing 
Co.,  Inc.,  IBCA-236  (Apr.  25,  I960) 


An  appeal  from  findings  of  a contracting 
officer  granting  an  extension  of  time  which  is 
taken  solely  on  the  ground  that  the  findings 
state  an  erroneous  reason  for  granting  the 
extension  will  be  dismissed  where  it  appears 
that  the  challenged  statement  will  have  no 
relevancy  or  effect  in  the  adjudication  of  any 
ungranted  claim  of  the  appellant. 

Appeals  of  Utah  Construction  Company, 
IBCA-133,  IBCA-140  (June  10,  I960) 

67  I.  D.  248 


In  cases  where  no  reason  appears  for  any 
objection  to  a stipulation  agreement  of  the 
parties  settling  a dispute,  the  Board  of  Con- 
tract Appeals  will  accept  the  stipulation  to  the 
extent  reflected  by  the  settlement  agreement 
and  sustain  the  appeal  to  that  extent. 

Appeal  of  Monarch  Lumber  Company,  1BCA-21  7 
(June  21,  1960)  67  I.  D.  265 


CONTRACTS --Continued 


CONTRACTS  - -Continued 


APPEALS-  - Continued 

Contractor -appellant  has  a contractual 
right  to  "be  afforded  an  opportunity  to  be  heard 
and  to  offer  evidence  in  support  of  its  appeal.  " 
This  right  must  be  honored  even  if  amount  of 
claim  involved  is  small.  Parties  may  stipulate 
to  submit  appeal  "on  the  record.  " 

Appeal  of  Morgan  Construction  Company, 
IBCA-253  (Sept.  20,  I960)  67  I.  D.  342 


Where  the  contracting  officer  advises  a 
contractor  of  the  right  of  appeal,  and  appellant 
states  that  it  will  submit  "additional  facts  and 
details,  " and  appellant  remains  inactive  and 
silent  despite  a Government  motion  to  dismiss, 
the  appeal  will  be  dismissed  for  lack  of  prose- 
cution on  the  assumption  that  the  appellant  has 
abandoned  its  appeal. 

Appeal  of  L.  N.  & R.  Corporation,  IBCA-201 
(Sept.  21,  1960) 


A communication  from  a contracting  offi- 
cer to  a contractor,  in  order  to  constitute  a de- 
cision which  will  start  the  running  of  the  appeal 
period  under  a "Disputes"  clause,  must  be  so 
worded  as  fairly  and  reasonably  to  inform  the 
contractor  that  a decision  under  the  "Disputes" 
clause  is  intended. 

Appeal  of  General  Excavating  Company, 

IB CA - 1 88  (Sept.  21,  I960)  67~I.  D.  344 


Contracting  Officer  may  validly  grant  a re- 
quest for  extension  of  time  for  taking  an  appeal, 
if  such  a request  is  received  and  acted  upon  be- 
fore the  appeal  period  has  elapsed. 

Appeal  of  Refer  Construction  Company, 
IBCA-209  (Oct.  20,  I960)  67  I.  D.  457 


An  appeal  pursuant  to  the  Disputes  pro- 
vision, Clause  6 of  Standard  Form  23A,  which 
provides  for  the  taking  of  an  appeal  within  30 
days,  must  indicate  an  intention  to  appeal  from 
the  contracting  officer's  decision,  to  higher 
authority,  in  order  to  preserve  the  contractor's 
right  to  appeal.  The  words  "We  take  exception 
to  * * *"  was  insufficient  to  indicate  such  in- 
tention when  the  purported  letter  of  appeal  was 
addressed  to  the  contracting  officer  only,  and 
not  to  the  "head  of  the  Department"  or  his 
representative,  as  prescribed  by  the  Disputes 
clause. 

Appeal  of  Rea  Construction  Company, 

IBCA-227  (Nov.  4,  I960) 


BREACH 

A claim  by  a contractor  for  reimburse- 
ment of  a sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with  the 
specifications,  which  is  based  on  the  theory 
that  such  failure  was  due  to  impossibility  re- 
sulting from  faulty  design  by  the  Government, 
is  not  allowable  where  the  evidence  shows  that 
departures  by  the  contractor  from  appropriate 
or  prescribed  construction  procedures  contri- 
buted to  such  failure,  and  does  not  negative 
the  possibility  that  but  for  those  departures 
the  contractor  could  readily  have  met  the  alleg- 
edly impossible  requirement. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  I960) 


CHANGED  CONDITIONS 

A contractor  who,  in  excavating  in  the 
lower  levels  of  a trench  for  closed  drains,  en- 
countered caliche  and  water  underneath  the 
caliche  is  not  entitled  to  an  equitable  adjust- 
ment under  the  "changed  conditions"  clause  of 
the  contract  when  such  conditions  or  con- 
ditions less  favorable  to  the  contractor  were 
indicated  by  the  records  of  subsurface  investi- 
gations. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Jan.  22,  1960) 


A contractor  who,  in  excavating  for  the 
construction  of  a sanitary  sewer,  encounters  an 
active  sewer  at  such  a location  below  the  sur- 
face that  it  could  not  be  detected  through  a 
reasonable  site  examination,  is  entitled  to  an 
equitable  adjustment  based  on  "unexpected  or 
unanticipated"  conditions  of  the  "Changed  Con- 
ditions" clause  of  Standard  Form  23A 
(March  1953). 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Nov.  29,  1960)  67  I.  D.  430 


A claim  for  additional  compensation  by  a 
contractor  on  the  ground  that  his  subcontractor 
had  encountered  a changed  condition  within  the 
meaning  of  the  second  category  of  conditions 
specified  in  Standard  Form  23A  (March  1953), 
namely,  the  encountering  of  clayish  soil  instead 
of  sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  specifica- 
tions requirement  for  the  sealing  of  the  lagoons 
with  bentonite. 


Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  196~0j  " 
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CONTRACTS --Continued 

CHANGED  CONDITIONS- -Continued 

In  excavating  for  construction  of  4 caissons 
as  a foundation  for  an  underground  guard  room, 
contractor  encountered  large  undisclosed  rocks 
which  prevented  machine  drilling  and  necessi- 
tated removal  by  hand  labor  at  extra  costs. 
Since  the  drawings  indicated  only  stone  fill  at 
two  caissons  and  no  encumbrance  at  the  other 
two,  where  rocks  were  encountered,  a 
changed  condition  under  Category  I of  the 
Changed  Condition  clause  existed  which  war- 
ranted extra  compensation. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  ’ 67  I.  D.  435 


CHANGES  AND  EXTRAS 

A Government  construction  contractor 
which  had  erected  a transmission  line  tower 
that  was  damaged  as  a result  of  an  earthslide 
precipitated  by  the  acts  of  a third  person  was 
entitled  to  payment  for  the  erection  of  the 
tower  but  was  chargeable  with  what  would  have 
been  the  costs  of  reconstructing  the  tower, 
even  though  the  contracting  officer  had  decided 
to  replace  the  tower  with  another  one  of  a 
different  type  at  another  location. 

Appeal  of  Parker-Schram  Company,  IB CA - 1 1 8 
(Jan.  11,  I960) 


When  a tract  book  inspection  made  in  con- 
nection with  the  preparation  of  public  lands 
records  was  expanded  from  its  limited  purpose 
of  checking  missing  documents  into  a more 
comprehensive  inspection  of  the  accuracy  and 
completeness  of  the  contractor's  work,  the 
contractor  is  not  entitled  to  extra  costs  of 
supplying  additional  services  and  equipment 
in  connection  with  the  expanded  inspection  when 
the  contracting  officer  found  that  the  expanded 
inspection  included  the  performance  of  functions 
that  were  the  contractor's  responsibility  and 
were  of  greater  value  to  the  contractor  than 
the  amount  of  its  claim,  and  the  contractor  dur- 
ing the  long  period  of  the  expanded  inspection 
never  requested  payment  for  the  additional 
services  and  equipment. 

Appeal  of  Petroleum  Ownership  Map  Company, 
IBCA-169  (Jan.  19,  I960)  67  I.  _d7  33 


Where  a construction  contract  obligates 
the  contractor  to  build  in  accordance  with 
grades  set  by  the  Government  engineer,  and 
where  the  latter  sets  grades  at  an  elevation 
higher  than  is  shown  on  the  drawings  in  order 
to  make  the  coptract  work  conform  to  exist- 
ing work,  for  which  an  inaccurate  elevation  is 
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shown  on  the  drawings,  the  contractor  is  en- 
titled to  an  equitable  adjustment  under  the 
"changes"  clause  for  extra  costs  incurred  by 
reason  of  the  higher  grades. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  I960) 


When  specifications  for  the  construction  of 
laterals  and  wasteways  did  not  provide  for  the 
construction  of  the  same  by  the  so-called  econ- 
omic grade  method  and  the  Government  has 
failed  to  bear  the  burden  of  proving  by  a pre- 
ponderance of  the  evidence  that  the  contractor 
voluntarily  adopted  this  method  as  its  own,  the 
contractor  is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any  reexca- 
vation or  lateral  shoulder  excavation  which  was 
involved  in  the  construction  of  the  laterals  and 
wasteways  by  the  economic  grade  method. 

Appeal  of  Henly  Construction  Company, 
IBCA-185  (Feb.  23,  I960)  67  1.  D.  44 


A claim  for  additional  compensation  based 
upon  instructions  by  the  Government  to  restore 
• portions  of  the  contract  work  damaged  as  a 
result  of  its  own  wrongful  acts  or  omissions, 
or  upon  acceleration  by  the  Government  of  the 
time  for  performance  of  the  contract  work  is 
cognizable  under  the  "changes"  clause  of  stand- 
ard-form construction  contracts. 

A claim  for  additional  compensation  based 
upon  hindrances  to  the  performance  of  the  con- 
tract work  caused  by  failure  of  the  Government 
to  discharge  its  own  contractual  obligations,  or 
upon  postponement  by  the  Government  of  the 
time  for  performance  of  the  contract  work  as  a 
result  of  such  failure  is  not  cognizable  under 
the  "changes"  clause  of  standard-form  construe 
tion  contracts. 

Appeals  of  Utah  Construction  Company, 
IBCA-133,  IBCA-140  (June  10,  1960) 

6 7 1.  D.  248 


A contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of  the 
contract  has  passed  is  entitled  to  an  extension 
of  time  equal  to  the  number  of  days  from  the 
date  the  work  was  directed  until  the  date  when 
it  is  completed,  provided  the  contractor  has  not 
delayed  the  extra  work  unnecessarily. 

Appeal  of  the  Eagle  Construction  Corporation 
IBCA-230  (July  18,  I960)  67  I.  D.  290 
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CHANGES  AND  EXTRAS- -Continued 

Where  a change  order  requires  the  con- 
tractor to  perform  increased  excavation  work 
and  before  beginning  performance  of  such  work 
it  is  deleted  by  a further  change  order,  a mere 
conjecture,  by  the  Government,  that  had  the 
work  been  performed  the  revised  drawings 
would  have  been  further  changed  so  as  to  re- 
duce such  excavation  to  the  original  contract 
requirements,  will  not  be  accorded  anyweight 
as  proof  in  arriving  at  equitable  adjustment  for 
such  deleted  work. 

Where  an  ambiguity  in  a change  order  re- 
sults in  a misunderstanding  as  to  the  applica- 
bility of  a unit  price  stated  therein  for  extra 
work  and  a portion  of  such  extra  work  is  for 
performance  at  the  original  bid  price  incorpo- 
rated in  the  contract,  the  contract  will  be  con- 
strued so  as  not  to  eliminate  the  requirement 
of  the  change  order  for  such  extra  work  as  is 
governed  by  the  bid  price. 

Appeal  of  Abbett  Electric  Company,  IBCA-170 
(Aug.  12,  1960) 


Where  a prime  contractor  subcontracts 
extra  work  to  another  during  performance  of  a 
construction  contract,  pursuant  to  a change  arti- 
cle, and  pays  such  subcontractor  profit  and  over- 
head in  excess  of  the  limitations  defined  in  the 
"Extra  Work"  clause  of  the  prime  contract  for 
profit  and  overhead  on  extra  work,  the  prime 
contractor  may  not  recover  the  excess  pay- 
ments. The  subcontractor  must  look  to  the 
prime  contractor  for  payment  thereof  since  the 
same  must  be  regarded  as  coming  out  of,  or  as 
part  of,  the  percentage  of  profit  to  which  the 
prime  contractor  is  entitled. 

The  amount  of  equitable  adjustment,  in  a 
construction  contract  pursuant  to  a change  order 
requiring  extra  work,  is  encompassed  within 
the  "Extra  Work"  clause  when  this  clause  sets 
forth  the  cost  items  to  be  considered,  and  the 
percentage  of  profit  permissible. 

Appeal  of  Irvin  Prickett  & Sons,  Inc.  , IBCA-203 
(Sept.  23,  I960)  67  I.  D.  353 


Acceptance  of  a change  order  by  the  con- 
tractor in  effect  is  a modification  of  the  con- 
tract or  creates  a new  supplemental  agree- 
ment. It  is  binding  on  the  Government  and 
cannot  be  unilaterally  changed  by  the  con- 
tracting officer. 

Appeal  of  Wickes  Engineering  and  Construction 
Co.,  IB C A -191  (Nov.  30,  I960) 


CHANGES  AND  EXTRAS  - -Continued 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  instructions  of  inspectors 
concerning  the  amount  of  lagging  to  be  used  for 
protection  of  the  conductor  against  damage 
through  contact  with  the  ground;  (2)  utilization 
of  novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  additional 
compensation  is  otherwise  due. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing  of  the 
conductor  in  order  to  facilitate  inspection  and 
repair  of  fabricator-caused  defects  in  the  wire; 
(2)  delay  resulting  from  the  undisclosed  mislo- 
cation  of  a tower;  (3)  cutting  of  abnormal 
lengths  of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for  this 
purpose. 

Appeal  of  W.  L.  Ridge  Construction  Company, 
IBCA-80  (Nov.  30,  1960) 


Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  utilization  of  novel  means 
of  holding  together  the  strands  of  wire  at  con- 
ductor ends;  (2)  pulling  of  a section  of  con- 
ductor across  an  energized  transmission  line 
coincidentally  with  a cutoff  of  defective  wire; 

(3)  compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being  brought 
to  proper  sag;  (4)  delay  of  unchanged  work 
caused  by  a change  in  the  location  of  a tower; 

(5)  timing  of  the  delivery  of  short-length  reels 
of  conductor;  (6)  instructions  of  inspectors  con- 
cerning the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of  hard 
armor  rods. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
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•compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator  - caused  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator -caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator -caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Appeal  of  Bay  Construction,  Inc.  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  I960) 


A claim  of  a contractor  for  an  amount  de- 
ducted from  the  contract  consideration  because 
of  the  issuance  of  a change  order  pursuant  to 
the  "changes"  clause  of  Standard  Form  23A 
(March  1953)  due  to  the  elimination  of  certain 
work  required  by  the  specifications  cannot  be 
allowed  since  the  amount  deducted  properly 
reflects  the  saving  which  accrued  to  the  con- 
tractor. 

Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  1960) 


Where  a prime  contractor  subcontracts 
extra  work  to  another,  pursuant  to  an  author- 
ized change  order  and  pays  such  subcontractor 
profit  and  overhead  in  excess  of  the  limitations 
defined  in  the  "Extra  Work"  clause,  the  prime 
contractor  may  not  recover  the  excess  pay- 
ments from  the  Government.  The  subcon- 
tractor must  look  to  the  prime  contractor  for 
payment  thereof. 

The  amount  of  equitable  adjustment,  in  a 
construction  contract  pursuant  to  a change 
order  requiring  extra  work,  is  encompassed 
within  the  "Extra  Work"  clause  when  this 
clause  sets  forth  the  cost  items  to  be  consid- 
ered, and  the  percentage  of  profit  permissible. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.  D.  435 


CONTRACTS- -Continued 
CONTRACTING  OFFICER 

When  a tract  book  inspection  made  in  con- 
nection with  the  .preparation  of  public  lands 
records  was  expanded  from  its  limited  purpose 
of  checking  missing  documents  into  a more 
comprehensive  inspection  of  the  accuracy  and 
completeness  of  the  contractor's  work,  the  - 
contractor  is  not  entitled  to  extra  costs  of 
supplying  additional  services  and  equipment 
in  connection  with  the  expanded  inspection  when 
the  contracting  officer  found  that  the  expanded 
inspection  included  the  performance  of  functions 
that  were  the  contractor's  responsibility  and 
were  of  greater  value  to  the  contractor  than  the 
amount  of  its  claim,  and  the  contractor  during 
the  long  period  of  the  expanded  inspection 
never  requested  payment  for  the  additional 
services  and  equipment. 

Appeal  of  Petroleum  Ownership  Map  Company, 
IBCA-169  (Jan7  19,  I960")  67  1.  D.  33 


A communication  from  a contracting  offi- 
cer to  a contractor,  in  order  to  constitute  a de- 
cision which  will  start  the  running  of  the  appeal 
period  under  a "Disputes"  clause,  must  be  so 
worded  as  fairly  and  reasonably  to  inform  the 
contractor  that  a decision  under  the  "Disputes" 
clause  is  intended. 

Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  I960)  67“ L D.  344 


Contracting  Officer  may  validly  grant  a re- 
quest for  extension  of  time  for  taking  an  appeal, 
if  such  a request  is  received  and  acted  upon  be- 
fore the  appeal  period  has  elapsed. 

Appeal  of  Refer  Construction  Company, 
IBCA-209  (Oct.  20,  I960)  67  I.  D.  457 


Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material  to 
be  furnished,  and  the  contractor  delivers 
material  of  different  shape  and  dimensions 
which  could  not  be  used  without  corrective  work, 
claiming  that  the  contract  drawing  and  specifica- 
tions were  insufficient  to  establish  the  required 
shape  and  all  of  the  dimensions,  a finding  by  the 
contracting  officer,  that  the  material  delivered 
was  not  in  accordance  with  the  drawing,  and  was 
not  acceptable,  will  not  be  disturbed  in  the 
absence  of  convincing  proof  that  such  finding  was 
erroneous . 

Appeal  of  Northwest  Marine  Iron  Works, 

IBCA-21 3 (Oct.”  26,  1960) 


A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notices  of  pro- 
tests as  required  by  the  contract,  will  be 
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denied,  where  the  appellant  has  raised  issues 
of  fact  as  to  timeliness  of  such  notices,  and  as 
to  prior  actual  knowledge  of  the  protested 
matters  and  partial  action  thereon  by  the  con- 
tracting officer's  representative. 

Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (Nov.  14,  I960)  67  I.  D.  396 


CONTRACTOR 

A manufacturer  of  a shunt  reactor  which 
failed  upon  being  energized  after  installation 
has  the  burden  of  proving  that  the  failure  was 
attributable  to  a fault  of  the  Government  which 
was  the  purchaser,  when  the  preliminary  tests 
of  the  reactor  at  the  factory  were  not  made 
entirely  as  required  by  the  specifications,  and 
final  acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and  a 
period  of  satisfactory  operation  after  installa- 
tion. However,  even  if  the  Government  has  the 
burden  of  proving  the  probable  cause  of  the 
failure  of  the  reactor,  this  need  be  established 
only  by  a clear  preponderance  of  the  evidence, 
and  the  Government  has  succeeded  in  showing 
that  the  most  probable  cause  of  the  reactor's 
failure  was  a defective  weld. 

Appeal  of  Westinghouse  Electric  Corporation, 
IBCA- 182  (Mar.  1 6,  I960)  67  1.  D.  100 


DAMAGES 

Generally 

A claim  by  a contractor  for  reimburse- 
ment of  a sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with  the 
specifications,  which  is  based  on  the  theory 
that  such  failure  was  due  to  impossibility  re- 
sulting from  faulty  design  by  the  Government, 
is  not  allowable  where  the  evidence  shows  that 
departures  by  the  contractor  from  appropriate 
or  prescribed  construction  procedures  contri- 
buted to  such  failure,  and  does  not  negative 
the  possibility  that  but  for  those  departures  the 
contractor  could  readily  have  met  the  allegedly 
impossible  requirement. 

Appeal  of  Dane  Construction  Corporation, 
IBCA- 135  (Feb.  15,  I960) 


DAMAGES  - -Continued 

Liquidated  Damages 


It  is  well  settled  that  the  failure  to  except 
an  item  from  settlement  has  the  effect  of  bar- 
ring any  claim  based  on  such  item.  Therefore, 
a contractor  who,  in  executing  a release  fails 
to  include  a claim  for  extension  of  time  is 
barred,  and  claim  may  be  dismissed  on  motion. 

Appeal  of  Monarch  Lumber  Company, 

IBCA- 21 7 (May  18,  I960)  67  I.  D.  26  5 


Under  the  Damages  for  Delay  provision. 
Clause  5(c)  of  Standard  Form  23A,  which  pro- 
vided that  the  contractor  shall  not  be  charged 
with  liquidated  damages  because  of  delays  due 
to  unforeseeable  causes,  including  strikes,  the 
remission  of  liquidated  damages  is  not 
warranted,  where  the  strike  was  in  existence, 
and  known  to  the  contracting  parties,  at  the 
time  of  submission  of  the  contractor's  bid  and 
award  of  the  contract. 

Appeal  of  Chas.  I,  Cunningham  Co.  , IBCA-242 
(Oct.  13,  I960)  67  I.  D.  379 


U_  nj  i^q  u Ld_a_t_e_d_  D a.  mages 

Claims  sounding  in  misrepresentation  or 
calling  for  recovery  of  unliquidated  damages 
are  not  within  the  jurisdiction  of  the  Board. 

Appeal  of  Adler  Construction  Company, 

IBCA  - 1 56  (Jan.  4,  I960) 


A claim  for  additional  expense,  allegedly 
due  to  the  Government's  failure  to  close  off  the 
circular  approach  to  the  site  of  construction 
work  to  vehicular  traffic,  is  based  on  a breach 
of  contract,  and  may  not  be  administratively 
determined. 

Appeal  of  Seal  and  Company,  IBCA- 181 
(Dec.  “23,  1960)  67  I.  D.  435 


DELAYS  OF  CONTRACTOR 

Despite  the  fact  that  the  replacement  of  a 
broken  bridge  pile  was  delayed  by  a teamsters' 
strike,  the  contractor  is  not  entitled  to  an 
extension  of  time  for  performance  of  the  con- 
tract when  the  record  shows  that  the  contract- 
or was  at  fault  in  breaking  the  pile,  was  able 
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to  perform  other  work  on  the  bridge  during 
the  period  of  delays  and  was  grossly  in  default 
in  the  performance  of  the  contract  as  a whole. 

Appeal  of  Richey  Construction  Company, 
IBCA-187  (Apr.  8,  I960)  6 7 I.  D.  118 


A contractor  engaged  in  clearing  and  grad- 
ing a recreational  area  in  Yellowstone  National 
Park  was  not  entitled  to  an  extension  of  time 
for  performance  by  reason  of  additional  clear- 
ing and  other  work  when  it  breached  its  con- 
tract by  not  completing  all  of  the  work  in  the 
scheduled  construction  season  and  hence,  en- 
countered other  contractors  which  increased 
the  difficulties  of  it's  work,  and  the  contract- 
ing officer  did  allow  a 30  days'  extension  of 
time  which  may  have  been  intended  to  cover 
additional  clearing  work. 

Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  21,  I960)  67  1.  D.  150 


Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a,  certain  date  by  its  subcontractors  or  sup- 
pliers, but  evidence  shows  that  such  delivery  date 
could  not  have  been  met  because  of  delays  caused 
by  contractor  and  subcontractors  in  transmitting 
purchase  order  and  approval  for  such  supplies, 
the  hypothetical  delivery  date  claimed  by  the  con- 
tractor will  be  disregarded  for  the  purpose  of  es- 
tablishing the  commencement  of  the  period  of 
excusable  delay  caused  by  the  strike. 

Appeal  of  Arizona  Plumbing  and  Heating  Com- 
pany, Inc.,  IBCA-123  (AugT  18,  I960) 


Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a certain  date  by  its  subcontractor  or  sup- 
plier, but  no  evidence  is  submitted  showing  that 
supplies  could  have  been  so  delivered,  the  hy- 
pothetical delivery  date  alleged  by  the  contractor 
will  be  disregarded  for  the  purpose  of  estab- 
lishing the  commencement  of  the  period  of  ex- 
cusable delay  caused  by  the  strike. 

Where  the  required  period  for  completion  of 
the  contract  has  expired,  the  contractor  is  not 
entitled  to  further  extension  of  time  for  per- 
formance by  reason  of  allegedly  "unusually 
severe  weather,  " occurring  after  expiration  of 
the  required  period  for  completion. 

AppeaLof ^General  Excavating  Company, 
IBCA-188  (Sept.  21,  I960)  67  1.  D.  344 


CONTRACTS --Continued 

DELAYS  OF  CONTRACTOR- -Continued 

Where  performance  of  a contract  is  de- 
layed because  of  technical  difficulties  en- 
countered by  a subcontractor  in  manufacture 
of  a complicated  casting,  such  difficulties  do 
not  form  the  basis  for  an  excusable  delay  with- 
in the  meaning  of  the  standard  "Default" 
clause  in  a Government  supply  contract. 

Appeal  of  Monarch  Forge  & Machine  Works, 
Inc.,  IBCA-218  (Oct.  21,  I960) 


DELAYS  OF  GOVERNMENT 

Under  a contract  which  provides  that  the 
Government  will  make  "every  reasonable  effort" 
to  deliver  material  in  time  to  avoid  delay  in  the 
progress  of  the  contractor's  work  "as  outlined 
in  his  construction  program,"  and  which  also 
provides  that  no  additional  compensation  will  be 
paid  should  the  Government  fail  to  make  timely 
deliveries,  the  contractor  is  not  entitled  to  ad- 
ditional compensation  on  account  of  delay  in  the 
delivery  of  material  unless  the  Government  has 
failed  to  make  every  reasonable  effort  to  fur- 
nish such  material  in  time  to  be  installed  in  the 
ordinary  and  economical  course  of  the  perform- 
ance of  the  contract. 

Appeal  of  Witzig  Construction  Company, 
IBCA-92  (July  1 1,  I960)  67  I.  D.  273 


Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing  of  the 
conductor  in  order  to  facilitate  inspection  and 
repair  of  fabricator-caused  defects  in  the  wire; 
(2)  delay  resulting  from  the  undisclosed  mislo- 
cation  of  a tower;  (3)  cutting  of  abnormal 
lengths  of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for  this 
purpo  se. 

Appeal  of  W.  L.  Ridge  Construction.  Company, 
IBCA-80  (Nov.  30,  I960) 


Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 


CONTRACTS  - - Continued 


CONTRACTS  - - Continued 


DELAYS  OF  GO  VERNMENT  - -Continued 

high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  v/ill  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator-caused  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator-caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator -caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  utilization  of  novel  means 
of  holding  together  the  strands  of  wire  at  con- 
ductor ends;  (2)  pulling  of  a section  of  con- 
ductor across  an  energized  transmission  line 
coincidentally  with  a cutoff  of  defective  wire; 

(3)  compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being  brought 
to  proper  sag;  (4)  delay  of  unchanged  work 
caused  by  a change  in  the  location  of  a tower; 

(5)  timing  of  the  delivery  of  short-length  reels 
of  conductor;  (6)  instructions  of  inspector  s con- 
cerning the  amount  of  lagging  to  be  usedfor  pro- 
tection of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of  hard 
armor  rods. 

Appeal  of  Bay  Construction,  Inc,  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 


DRAWINGS 

A contractor  may  not  assume  from  the  di- 
mensions of  typical  sections  of  the  drawings  of 
a ditch  for  closed  drains  that  the  excavation 
can  be  performed  with  an  ordinary  ditching 
machine  when  the  specifications  clearly  indi- 
cated that  the  neat  lines  of  the  drawings  were 
for  payment  purposes  only. 

Appeal  of  Henly  Construction  Company, 

IB C A - 1 6 5 (Jan.  22,  1960) 


DRAWINGS- -Continued 

Where  a construction  contract  obligates 
the  contractor  to  build  in  accordance  with 
grades  set  by  the  Government  engineer,  and 
where  the  latter  sets  grades  at  an  elevation 
higher  than  is  shown  on  the  drawings  in  order 
to  make  the  contract  work  conform  to  existing 
work,  for  which  an  inaccurate  elevation  is 
shown  on  the  drawings,  the  contractor  is  en- 
titled to  an  equitable  adjustment  under  the 
"changes"  clause  for  extra  costs  incurred  by 
reason  of  the  higher  grades. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  I960) 


Where  a contract  contains  an  ambiguity  in 
the  form  of  a discrepancy  between  two  drawings, 
which  the  contractor  before  submitting  his  bid 
orally  called  to  the  attention  of  the  contracting 
officer,  the  contractor  is  bound  by  an  interpre- 
tation of  the  drawings  that  was  orally  communi- 
cated to  him  by  the  contracting  officer  before 
the  bid  was  submitted. 

Appeal  of  Pioneer  Electric  Company,  Inc.  , 
IBCA-222  (June  23,  I960)  67  I.  D.  267 


If  the  contractor  was  misled  by  one  of  the 
drawings  containing  a note  that  work  was  to  be 
done  by  another,  the  Board  must  look  to  the 
entire  contract,  specifically  the  "site  plan" 
drawing  describing  work  required  for  the  en- 
tire project  and  the  specification  which  unequiv- 
ocally required  performance  of  the  disputed 
work. 

Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  I960] 


Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material  to 
be  furnished,  and  the  contractor  delivers 
material  of  different  shape  and  dimensions 
which  could  not  be  used  without  corrective  work, 
claiming  that  the  contract  drawing  and  specifi- 
cations were  insufficient  to  establish  the  re- 
quired shape  and  all  of  the  dimensions,  a 
finding  by  the  contracting  officer,  that  the 
material  delivered  was  not  in  accordance  with 
the  drawing,  and  was  not  acceptable,  will  not 
be  disturbed  in  the  absence  of  convincing  proof 
that  such  finding  was  erroneous. 

Appeal  of  Northwest  Marine  Iron  Works, 
IBCA-213  (Oct.  26,  1960) 
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CONTRACTS- -Continued 
INTERPRETATION 

A Government  construction  contractor 
which  had  erected  a transmission  line  tower 
that  was  damaged  as  a result  of  an  earthslide 
precipitated  by  the  acts  of  a third  person  was 
entitled  to  payment  for  the  erection  of  the 
tower  but  was  chargeable  with  what  would  have 
been  the  costs  of  reconstructing  the  tower, 
even  though  the  contracting  officer  had  decided 
to  replace  the  tower  with  another  one  of  a 
different  type  at  another  location. 

Appeal  of  Parker-Schram  Company,  IBCA-118 
(Jan.  11,  I960) 


Under  a standard-form  construction  con- 
tract each  part  of  the  work  done  must  conform 
to  the  requirements  of  the  specifications  as  of 
the  time  when  the  job  as  a whole  is  completed, 
and  not  merely  as  of  the  time  when  that  par- 
ticular part  of  the  work  is  completed,  unless 
there  is  an  arrangement  for  final  acceptance 
of  such  part  separately  from  the  remainder  of 
the  work. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 


Under  a grading  contract  which  provides 
that  the  unit  price  for  "excavation  and  borrow" 
is  to  cover  the  "furnishing"  of  subsoil,  a con- 
tractor who  is  on  notice  that  off- site  material 
will  be  needed  is  not  entitled  to  additional 
compensation  for  hauling  in  such  material. 

Where  the  schedule  of  a unit-price  contract 
fails  to  include  a bidding  item  for  work  which 
the  specifications  indicate  is  to  be  paid  for  as  a 
separate  item,  the  contractor  is  entitled  to  a 
fair  and  reasonable  unit  price  for  such  work. 

Appeal  of  Skaggs  Landscape  Gardens,  Inc.  , 
IBCA-166  (Apr.  25,  I960)  67  I.  D.  174 


Where  a contract  contains  an  ambiguity  in 
the  form  of  a discrepancy  between  two  draw- 
ings, which  the  contractor  before  submitting 
his  bid  orally  called  to  the  attention  of  the  con- 
tracting officer,  the  contractor  is  bound  by  an 
interpretation  of  the  drawings  that  was  orally 
communicated  to  him  by  the  contracting  officer 
before  the  bid  was  submitted. 

Appeal  of  Pioneer  Electric  Company,  Inc.  , 
IBCA-222  (June  23,  1960)  67  I.  D.  267 


CONTRACTS  - -Continued 

INTERPRETATION- -Continued 

Under  a contract  which  provides  that  the 
Government  will  make  "every  reasonable  effort" 
to  deliver  material  in  time  to  avoid  delay  in  the 
progress  of  the  contractor's  work  "as  outlined 
in  his  construction  program,  " and  which  also 
provides  that  no  additional  compensation  will  be 
paid  should  the  Government  fail  to  make  timely 
deliveries,  the  contractor  is  not  entitled  to  ad- 
ditional compensation  on  account  of  delay  in  the 
delivery  of  material  unless  the  Government  has 
failed  to  make  every  reasonable  effort  to  fur- 
nish such  material  in  time  to  be  installed  in  the 
ordinary  and  economical  course  of  the  perform- 
ance of  the  contract. 

Appeal  of  Witzig  Construction  Company, 
IBCA-92  (July  11,  I960)  67  I.  D.  273 


Where  an  ambiguity  in  a change  order  re- 
sults in  a misunderstanding  as  to  the  applica- 
bility of  a unit  price  stated  therein  for  extra 
work  and  a portion  of  such  extra  work  is  for 
performance  at  the  original  bid  price  incorpo- 
rated in  the  contract,  the  contract  will  be  con- 
strued so  as  not  to  eliminate  the  requirement 
of  the  change  order  for  such  extra  work  as  is 
governed  by  the  bid  price. 

Appeal  of  Abbett  Electric  Company,  IBCA-170 
(Aug.  12,  I960) 


If  the  contractor  was  misled  by  one  of  the 
drawings  containing  a note  that  work  was  to  be 
done  by  another,  the  Board  must  look  to  the  en- 
tire contract,  specifically  the  "site  plan" 
drawing  describing  work  required  for  the  en- 
tire project  and  the  specifications  which  un- 
equivocally required  performance  of  the  dis- 
puted work. 

Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  f960) 


NOTICES 

Appeal  will  not  be  dismissed  on  motion  in 
case  of  substantial  compliance  with  notice  re- 
quirements of  "changed  conditions"  and  "delays- 
damages"  clauses  and  in  absence  of  a showing 
that  failure  to  comply  with  notice  requirements 
would  be  injurious  to  the  interests  of  the  Govern- 
ment. 

Appeal  of  Monarch  Lumber  Company, 

IBCA-217  (May  18,  1960)  '67  I.  D.  265 


CONTRACTS --Continued 


CONTRACTS --Continued 


NOTICES  - -Continued 

A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notices  of  protests 
as  required  by  the  contract,  will  be  denied, 
where  the  appellant  has  raised  issues  of  fact  as 
to  timeliness  of  such  notices,  and  as  to  prior 
actual  knowledge  of  the  protested  matters  and 
partial  action  thereon  by  the  contracting  offi- 
cer's representative. 

Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (Nov.  14,  1960)  671.  D.  396 


PAYMENTS 

A Government  construction  contractor 
which  had  erected  a transmission  line  tower 
that  was  damaged  as  a result  of  an  earthslide 
precipitated  by  the  acts  of  a third  person  was 
entitled  to  payment  for  the  erection  of  the 
tower  but  was  chargeable  with  what  would  have 
been  the  costs  of  reconstructing  the  tower, 
even  though  the  contracting  officer  had  decided 
to  replace  the  tower  with  another  one  of  a 
different  type  at  another  location. 

Appeal  of  Parker -Schram  Company,  IBCA-118 
(Jan.  11,  1960) 


Where  the  schedule  of  a unit-price  con- 
tract fails  to  include  a bidding  item  for  work 
which  the  specifications  indicate  is  to  be  paid 
for  as  a separate  item,  the  contractor  is  en- 
titled to  a fair  and  reasonable  unit  price  for 
such  work. 

Appeal  of  Skaggs  Landscape  Gardens,  Inc.  , 
IBCA-166  (Apr.  25,  I960)  67  1.  D.  174 


PERFORMANCE 

A Government  construction  contractor 
which  had  erected  a transmission  line  tower 
that  was  damaged  as  a result  of  an  earthslide 
precipitated  by  the  acts  of  a third  person  was 
entitled  to  payment  for  the  erection  of  the 
tower  but  was  chargeable  with  what  would  have 
been  the  costs  of  reconstructing  the  tower, 
even  though  the  contracting  officer  had  decided 
to  replace  the  tower  with  another  one  of  a 
different  type  at  another  location. 

Appeal  of  Parker-Schram  Company,  IBCA-118 
(Jan.  11,  1960) 


PERFORMANCE  - -Continued 

A contractor  may  not  assume  from  the  di- 
mensions of  typical  sections  of  the  drawings  of 
a ditch  for  closed  drains  that  the  excavation 
can  be  performed  with  an  ordinary  ditching 
machine  when  the  specifications  clearly  indica- 
ted that  the  neat  lines  of  the  drawings  were  for 
payment  purposes  only. 

Appeal  of  Henly  Construction  Company, 
IBCA-16  5 (Jan.  22,  I960) 


Under  a standard-form  construction  con- 
tract each  part  of  the  work  done  must  conform, 
to  the  requirements  of  the  specifications  as  of 
the  time  when  the  job  as  a whole  is  completed, 
and  not  merely  as  of  the  time  when  that  par- 
ticular part  of  the  work  is  completed,  unless 
there  is  an  arrangement  for  final  acceptance 
of  such  part  separately  from  the  remainder  of 
the  work. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 


When  the  specifications  provided  for  the 
classification  of  excavated  material  as  either 
"common,"  "intermediate,”  or  "rock,"  and 
the  contractor  challenges  the  relative  amounts 
of  the  intermediate  and  rock  classifications 
made  by  the  Government,  the  Government's 
classifications,  which  could  not  be  made  with 
exactitude  but  necessarily  involved  the  exercise 
of  judgment,  will  not  be  disturbed  in  the  ab- 
sence of  a convincing  showing  by  the  contractor 
of  error  or  bad  faith  on  the  part  of  the  Govern- 
ment. 

Appeal  of  Henly  Construction  Company, 
IBCA-185  (Feb.  23,  f960)  67  I.  D.  44 


When  experience  with  the  operations  of  a 
roadway  contractor  for  a period  of  over  a 
month  showed  that  its  equipment  and  methods 
of  operation  were  hopelessly  inadequate  to 
work  long  stretches  of  roadway,  and  the  spec- 
ifications expressly  permitted  the  construction 
engineer  in  charge  of  the  work  to  restrain  the 
contractor  from  undertaking  new  work  to  the 
prejudice  of  work  already  started,  he  did  not 
exceed  his  authority  by  limiting  the  span  of 
roadway  on  which  the  contractor  might  work 
to  a designated  number  of  feet.  The  imposi- 
tion of  this  operational  limitatioij/cannot  be 
successfully  advanced  by  the  contractor  as  an 
"act  of  Government,"  converting  the  termina- 
tion for  default  into  a termination  for  the  con- 
venience of  the  Government. 

Appeal  of  Richey  Construction  Company, 
IBCA-187  (Apr.  8,  I960)  67  I.  D.  118 
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CONTRACTS-  -Continued 

PERFORMANCE --Continued 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  instructions  of  inspectors 
concerning  the  amount  of  lagging  to  be  used  for 
protection  of  the  conductor  against  damage 
through  contact  with  the  ground;  (2)  utilization 
of  novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  additional 
compensation  is  otherwise  due. 

Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing  of  the 
conductor  in  order  to  facilitate  inspection  and 
repair  of  fabricator-caused  defects  in  the  wire; 
(2)  delay  resulting  from  the  undisclosed  mislo- 
cation  of  a tower;  (3)  cutting  of  abnormal 
lengths  of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for  this 
purpose. 

Appeal  of  W.  L.  Ridge  Construction  Company, 
IBCA-80  (Nov.  30,  I960) 


Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  of  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator-caused  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator -caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator -caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Appeal  of  Bay  Construction,  Inc.  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 


CONTRACTS  - -Continued 

PERFORMANCE  - -Continued 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  additional 
compensation  for  (1)  utilization  of  novel  means 
of  holding  together  the  strands  of  wire  at  con- 
ductor ends;  (2)  pulling  of  a section  of  con- 
ductor across  an  energized  transmission  line 
coincidentally  with  a cutoff  of  defective  wire; 

(3)  compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being  brought 
to  proper  sag;  (4)  delay  of  unchanged  work 
caused  by  a change  in  the  location  of  a tower; 

(5)  timing  of  the  delivery  of  short-length  reels 
of  conductor;  (6)  instructions  of  inspectors  con- 
cerning the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of  hard 
armor  rods. 

Appeal  of  Bay  Construction,  Inc,  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30^  1 960) 


PROTESTS 

A contractor  engaged  in  clearing  and 
grading  a recreational  area  in  the  Yellowstone 
National  Park  was  not  entitled  to  additional 
compensation  for  alleged  extra  moves  in  con- 
nection with  its  operations  when  the  evidence 
is  conflicting  as  to  the  number  of  the  moves; 
the  circumstances  under  which  they  were 
made  are  not  clear;  the  moves  may  have  been 
necessary  because  of  the  failure  of  the  con- 
tractor to  coordinate  his  operations  with 
those  of  other  contractors;  and  the  contractor 
failed  to  protest  against  the  actions  requiring 
the  additional  moves. 

Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  21,  I960)  67  I.  D.  150 


RELEASE 

It  is  well  settled  that  the  failure  to  except 
an  item  from  settlement  has  the  effect  of  bar- 
ring any  claim  based  on  such  item.  Therefore, 
a contractor  who,  in  executing  a release  fails 
to  include  a claim  for  extension  of  time  is 
barred,  and  claim  may  be  dismissed  on  motion. 

Appeal  of  Monarch  Lumber  Company, 

TBCA-217  "(May  18,  I960)  67  I.  D.  198 
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CONTRACTS- - C ontinued 
SPECIFICATIONS 

A contractor  may  not  assume  from  the  di- 
mensions of  typical  sections  of  the  drawings  of 
a ditch  for  closed  drains  that  the  excavation  can 
be  performed  with  an  ordinary  ditching  machine 
when  the  specifications  clearly  indicated  that 
the  neat  lines  of  the  drawings  were  for  pay- 
ment purposes  only. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Jan.  22,  I960) 


When  specifications  for  the  construction  of 
laterals  and  wasteways  did  not  provide  for  the 
construction  of  the  same  by  the  so-called  econ- 
omic grade  method  and  the  Government  has 
failed  to  bear  the  burden  of  proving  by  a pre- 
ponderance of  the  evidence  that  the  contractor 
voluntarily  adopted  this  method  as  its  own,  the 
contractor  is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any  reexca- 
vation or  lateral  shoulder  excavation  which  was 
involved  in  the  construction  of  the  laterals  and 
wasteways  by  the  economic  grade  method. 

When  the  specifications  provided  for  the 
classification  of  excavated  material  as  either 
"common,"  "intermediate,"  or  "rock,"  and  the 
contractor  challenges  the  relative  amounts  of 
the  intermediate  and  rock  classifications  made 
by  the  Government,  the  Government's  classifi- 
cations, which  could  not  be  made  with  exacti- 
tude but  necessarily  involved  the  exercise  of 
judgment,  will  not  be  disturbed  in  the  absence 
of  a convincing  showing  by  the  contractor  of 
error  or  bad  faith  on  the  part  of  the  Govern- 
ment. 

Appeal  of  Henly  Construction  Company, 
IBCA-185  (Feb.  23,  I960)  67  1.  D.  44 


A manufacturer  of  a shunt  reactor  which 
failed  upon  being  energized  after  installation 
has  the  burden  of  proving  that  the  failure  was 
attributable  to  a fault  of  the  Government  which 
was  the  purchaser,  when  the  preliminary  tests 
of  the  reactor  at  the  factory  were  not  made 
entirely  as  required  by  the  specifications,  and 
final  acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and  a 
period  of  satisfactory  operation  after  installa- 
tion. However,  even  if  the  Government  has  the 
burden  of  proving  the  probable  cause  of  the 
failure  of  the  reactor,  this  need  be  established 
only  by  a clear  preponderance  of  the  evidence, 
and  the  Government  has  succeeded  in  showing 
that  the  most  probable  cause  of  the  reactor's 
failure  was  a defective  weld. 

Appeal  of  Westinghouse  Electric  Corporation, 
IBCA-182  (Mar.  16,  1960)  67  1.  D.  100 


CONTRACTS --Continued 

SPECIFICATIONS-  -Continued 

When  experience  with  the  operations  of  a 
roadway  contractor  for  a period  of  over  a 
month  showed  that  its  equipment  and  methods 
of  operation  were  hopelessly  inadequate  to 
work  long  stretches  of  roadway,  and  the  spec- 
ifications expressly  permitted  the  construction 
engineer  in  charge  of  the  work  to  restrain  the 
contractor  from  undertaking  new  work  to  the 
prejudice  of  work  already  started,  he  did  not 
exceed  his  authority  by  limiting  the  span  of 
roadway  on  which  the  contractor  might  work  to 
a designated  number  of  feet.  The  imposition 
of  this  operational  limitation  cannot  be  suc- 
cessfully advanced  by  the  contractor  as  an  "act 
of  Government,  " converting  the  termination 
for  default  into  a termination  for  the  conven- 
ience of  the  Government. 

Appeal  of  Richey  Construction  Company, 
IBCA-187  (Apr.  8,  I960)  67  I.  D.  118 


A claim  for  additional  compensation  with- 
in the  meaning  of  clauses  of  the  U.S.  Standard 
Form  of  Government  construction  contract,  on 
the  ground  that  one  (1)  of  nine  (9)  drawings  con- 
tained a note  that  certain  work  was  to  be  per- 
formed by  others,  cannot  be  allowed,  since  the 
specifications  and  another  controlling  drawing 
designated  as  "site  plan,  " specifically  re- 
quired construction  of  the  disputed  work. 

Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  i960) 


A claim  for  additional  compensation  by  a 
contractor  on  the  ground  that  his  subcontractor 
had  encountered  a changed  condition  within  the 
meaning  of  the  second  category  of  conditions 
specified  in  Standard  Form  23A  (March  1953), 
namely,  the  encountering  of  clayish  soil  instead 
of  sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  specifica- 
tions requirement  for  the  sealing  of  the  lagoons 
with  bentonite. 

Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  I960) 
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CONTRACTS --Continued 

SUBCONTRACTORS  AND  SUPPLIERS 

In  order  to  be  entitled  to  an  extension  of 
time  based  on  an  excusable  delay  under  Clause 
5(c)  of  U.S.  Standard  Form  23A,  the  contractor 
must  allege  or  prove  specific  facts  that  the 
failure  to  complete  the  contract  work  on  time 
was  due  to  causes  that  were  unforeseeable  by, 
beyond  the  control  of,  and  without  the  fault  or 
negligence  of,  the  contractor  and  its  supplier. 

Appeal  of  the  Eagle  Construction  Corporation 
IBCA-230  (July  18,  I960)  67  I.  D.  290 


Delays  by  a subcontractor  resulting  from 
a normal  business  hazard,  such  as  failure  of 
a supplier  selected  by  the  subcontractor  to 
perform  its  obligation,  will  not  excuse  the 
prime  contractor  from  making  timely  perform- 
ance. 

In  order  to  be  entitled  to  an  extension  of 
time  based  on  an  excusable  delay  under  Clause  5 
of  U.S.  Standard  Form  23  A (March  1953),  the 
contractor  must  establish  by  specific  facts  that 
the  failure  to  complete  the  contract  work  on 
time  was  due  to  causes  that  were  unforeseeable 
by,  beyond  the  control  of,  and  without  the  fault 
or  negligence  of,  the  contractor  and  its  sub- 
contractor. 

Appeal  of  Industrial  Service  & Engineering 
Company,  IBCA-235  (July  28,  1960) 

67  1.  D.  308 


Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a certain  date  by  its  subcontractors  or  sup- 
pliers, but  evidence’  shows  that  such  deliverydate 
could  not  have  been  met  because  of  delays  caused 
by  contractor  and  subcontractors  in  transmitting 
purchase  order  and  approval  for  such  supplies, 
the  hypothetical  delivery  date  claimed  by  the  con- 
tractor will  be  disregarded  for  the  purpose  of  es- 
tablishing the  commencement  of  the  period  of 
excusable  delay  caused  by  the  strike. 

Appeal  of  Arizona  Plumbing  and  Heating  Com- 
pany, Inc.,  IBCA-123  (Aug.  18,  1960) 


Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a certain  date  by  its  subcontractor  or  sup- 
plier, but  no  evidence  is  submitted  showing  that 
supplies  could  have  been  so  delivered,  the  hy- 
pothetical delivery  date  alleged  by  the  contracto: 
will  be  disregarded  for  the  purpose  of  estab- 
lishing the  commencement  of  the  period  of  ex- 
cusable delay  caused  by  the  strike. 

Appeal  of  General  Excavating  Company, 

IB CA- 188  (Sept.  21,  I960)  67  l7  D.  344 


CONTRACTS- -Continued 

SUBCONTRACTORS  AND  SUPPLIERS- -Continued 

Where  a prime  contractor  subcontracts  extra 
work  to  another  during  performance  of  a construc- 
tion contract,  pursuant  to  a change  article,  and 
pays  such  subcontractor  profit  and  overhead  in 
excess  of  the  limitations  defined  in  the  "Extra 
Work"  clause  of  the  prime  contract  for  profitand 
overhead  on  extra  work,  the  prime  contractor 
may  not  recover  the  excess  payments.  The  sub- 
contractor must  look  to  the  prime  contractor  for 
payment  thereof  since  the  same  must  be  regarded 
as  coming  out  of,  or  as  part  of,  the  percentage  of 
profit  to  which  the  prime  contractor  is  entitled. 

Appeal  of  Irvin  Prickett  & Sons,  Inc.  , IBCA-203 
(Sept.  23,  1960)  67  I.  D.  353 


Contractor's  inability  to  purchase  steel 
pipe  from  its  supplier  due  to  a national  steel 
strike  in  existence  at  the  time  of  submission  of 
bid  and  award  is  not  considered  an  unforesee- 
able cause  of  delay,  within  the  meaning  of 
Clause  5(c)  of  U.S.  Standard  Form  23A,  where 
the  cause  of  the  delay,  that  is  the  strike,  was 
known  to  the  contracting  parties. 

Appeal  of  Chas.  I.  Cunningham  Co.  , IBCA-242 
(Oct.  13,  1960)  67  1.  D.  379 


Where  performance  of  a contract  is  de- 
layed because  of  technical  difficulties  en- 
countered by  a subcontractor  in  manufacture  of 
a complicated  casting,  such  difficulties  do  not 
form  the  basis  for  an  excusable  delay  within  the 
meaning  of  the  standard  "Default"  clause  in  a 
Government  supply  contract. 

Appeal  of  Monarch  Forge  & Machine  Works, 

Inc.  , IBCA-218  (Oct.  21,  I960) 


A contractor  cannot  divest  itself  of  re- 
sponsibility for  complying  strictly  and  fully 
with  specifications  merely  by  subcontracting 
the  work  to  another. 

Appeal  of  Wickes  Engineering  and  Construction 
Co.,  IB  CA  -191  (Nov.  30,  I960) 


Where  a prime  contractor  subcontracts 
extra  work  to  another,  pursuant  to  an  author- 
ized change  order  and  pays  such  subcontractor 
profit  and  overhead  in  excess  of  the  limitations 
defined  in  the  "Extra  Work"  clause,  the  prime 
contractor  may  not  recover  the  excess  pay- 
ments from  the  Government.  The  subcon- 
tractor must  look  to  the  prime  contractor  for 
payment  thereof. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.  D.  435 
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CONTRACTS-  -Continued 

SUBSTANTIAL  EVIDENCE 

A claim  by  a contractor  for  reimburse- 
ment of  a sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with  the 
specifications,  which  is  based  on  the  theory 
that  such  failure  was  due  to  impossibility  re- 
sulting from  faulty  design  by  the  Government, 
is  not  allowable  where  the  evidence  shows  that 
departures  by  the  contractor  from  appropriate 
or  prescribed  construction  procedures  con- 
tributed to  such  failure,  and  does  not  negative 
the  possibility  that  but  for  those  departures  the 
contractor  could  readily  have  met  the  allegedly 
impossible  requirement. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  I960) 


Allegations  of  fact  made  by  a contractor 
that  are  contrary  to  findings  of  fact  made  by 
the  contracting  officer  cannot  be  accepted  as 
proof  of  the  facts  thus  put  in  dispute. 

Appeal  of  Pioneer  Electric  Company,  Inc.  , 
IBCA-222  (June  23,  I960)  67  I.  D.  267 


Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material  to  be 
furnished,  and  the  contractor  delivers  materials 
of  different  shape  and  dimensions  which  could  not 
be  used  without  corrective  work,  claiming  that 
the  contract  drawing  and  specifications  were  in- 
sufficient to  establish  the  required  shape  and  all 
of  the  dimensions,  a finding  by  the  contracting 
officer,  that  the  material  delivered  was  not  in 
accordance  with  the  drawing,  and  was  not  accept- 
able, will  not  be  disturbed  in  the  absence  of  con- 
vincing proof  that  such  finding  was  erroneous. 

Appeal  of  Northwest  Marine  Iron  Works, 

IBCA-21 3 (Oct.  26,  I960) 


SUSPENSION  AND  TERMINATION 

Even  in  absence  of  a termination  provision 
in  the  contract,  the  contracting  officer  may 
terminate  a contract  for  the  convenience  of  the 
Government.  Whether  or  not  the  public  inter- 
est requires  a termination  for  the  convenience 
of  the  Government  is  a matter  for  administra- 
tive determination. 

Appeal  of  Foster  Wheeler  Corporation, 

IBCA-61  (Jan.  26,  I960)  67  1.  D.  22 


CONTRACTS --Continued 

SUSPENSION  AND  TERMINATION- -Continued 

When  experience  with  the  operations  of  a 
roadway  contractor  for  a period  of  over  a 
month  showed  that  its  equipment  and  methods 
of  operation  were  hopelessly  inadequate  to 
work  long  stretches  of  roadway,  and  the  spec- 
ifications expressly  permitted  the  construction 
engineer  in  charge  of  the  work  to  restrain  the 
contractor  from  undertaking  new  work  to  the 
prejudice  of  work  already  started,  he  did  not 
exceed  his  authority  by  limiting  the  span  of 
roadway  on  which  the  contractor  might  work  to 
a designated  number  of  feet.  The  imposition 
of  this  operational  limitation  cannot  be  suc- 
cessfully advanced  by  the  contractor  as  an  "act 
of  Government,  " converting  the  termination 
for  default  into  a termination  for  the  conven- 
ience of  the  Government. 

Appeal  of  Richey  Construction  Company, 
IBCA-187  (Apr.  8,  I960)  6 7 I.  D.  118 


A "suspension  of  work"  clause  which  re- 
serves to  the  Government,  in  general  terms, 
the  right  to  suspend  the  work  and  states  "this 
right  to  suspend  the  work  shall  not  be  construed 
as  denying  the  contractor  actual,  reasonable, 
and  necessary  expenses  due  to  delays,  caused 
by  such  suspension"  does  not  grant  the  con- 
tracting officer,  either  expressly  or  by  neces- 
sary implication,  the  authority  to  make  an 
equitable  adjustment  in  the  contract  price. 

Appeal  of  J.  A.  Jones  Construction  Company 
and  Charles  H.  Thompkins  Company,  IBCA-233 
(June  17,  I960) 


A "Suspension  of  deliveries  (or  services)" 
clause,  which  is  part  of  a supply  contract,  and 
which  reserves  to  the  Government,  in  general 
terms,  the  right  to  suspend  the  delivery  of  ma- 
terials or  performance  of  services  and  states 
that  "such  right  of  suspension  shall  not  be  con- 
strued as  denying  the  contractor  actual,  rea- 
sonable, and  necessary  expenses  due  to  delays, 
caused  by  such  suspension"  does  not  grant  the 
contracting  officer,  either  expressly  or  by  nec- 
essary implication,  the  authority  to  make  an 
equitable  adjustment  in  the  contract  price. 

Appeal  of  J.  G.  Shotwell,  IBCA-234 

(Aug.  15,  1960)  67  1.  D.  318 
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CONTRACTS --Continued 

UNFORESEEABLE  CAUSES 

A contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of  the 
contract  has  passed  is  entitled  to  an  extension 
of  time  equal  to  the  number  of  days  from  the 
date  the  work  was  directed  until  the  date  when 
it  is  completed,  provided  the  contractor  has  not 
delayed  the  extra  work  unnecessarily. 

Appeal  of  the  Eagle  Construction  Corporation 
IBCA-230  (July  18,  1960)  67  I.  D.  290 


Contractor's  inability  to  purchase  steel 
pipe  from  its  supplier  due  to  a national  steel 
strike  in  existence  at  the  time  of  submission  of 
bid  and  award  is  not  considered  an  unforesee- 
able cause  of  delay,  within  the  meaning  of 
Clause  5(c)  of  U.S.  Standard  Form  23A,  where 
the  cause  of  the  delay,  that  is  the  strike,  was 
known  to  the  contracting  parties. 

Appeal  of  Chas.  I.  Cunningham  Co.  , IBCA-242 
(Oct.  13,  1960)  67  I.  D.  379 


Under  a contract  of  the  Bonneville  Power 
Administration  for  the  construction  of  a trans- 
mission line,  to  be  energized  at  an  unusually 
high  voltage  and  to  be  strung  with  conductor  or 
wire  or  a new  variety,  which  provides  that  the 
conductor  and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  inspection 
and  repair  of  fabricator-caused  defects  in  the 
wire;  (2)  cutting  of  abnormal  lengths  of  con- 
ductor from  heads  and  tails  of  the  reels  because 
of  excessive  looseness  of  the  wire;  (3)  difficul- 
ties in  bringing  sections  of  the  transmission 
line  to  proper  sag  because  of  fabricator -caused 
wire  defects;  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  furnished 
for  this  purpose;  and  (5)  cold  weather  costs 
attributable  to  prolongation  of  the  contract 
work  into  a period  of  unusually  severe  winter 
weather  by  reason  of  actions  taken  by  Bonne- 
ville to  discover  or  remedy  fabricator -caused 
wire  defects.  The  Board  also  finds  that  the 
contract  performance  time  should  be  extended 
on  account  of  such  weather  and  such  actions. 

Appeal  of  Bay  Construction,  Inc.  and  Don  L. 
Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 


CONVEYANCES 

INTEREST  CONVEYED 

One  who  asserts  a preference-right  claim 
to  land  offered  at  public  sale  in  Arizona  is 
properly  accorded  a preference  where  he  shows 
that  he  has  title  to  contiguous  land  under  a 
bargain  and  sale  deed  which  contains  no  ex- 
press words  limiting  the  extent  of  the  estate 
conveyed. 

Stanley  C.  Soho,  Albert  and  Helen  Louise 
Meeks,  A-28175  (Apr.  11,  I960) 


DESERT  LAND  ENTRY 
GENERALLY 

An  application  for  desert  land  entry  in  an 
area  in  which  the  availability  of  irrigation 
water  has  not  been  established  will  not  be 
allowed  until  the  applicant  has  actually  drilled 
a well  and  submitted  evidence  of  an  adequate 
supply  of  suitable  irrigation  water. 

Aldrich  E.  Bowler,  A-28155  (Feb.  18,  I960) 


APPLICANTS 

A person  who  holds  a 160-acre  homestead 
entry  within  an  irrigation  district  subject  to  the 
Smith  Act  is  not  entitled  to  allowance  of  an  ap- 
plication for  desert  land  entry  within  the  same 
irrigation  district. 

Franklin  P.  Rambo,  A-28423  (Nov.  14,  I960) 


APPLICATIONS 

Applications  for  desert  land  entry  on  ad- 
joining tracts  of  land  are  properly  rejected 
where,  after  1-1/2  years  of  occupancy  of  one 
of  the  tracts  applied  for  under  a special  land 
use  permit  to  afford  the  applicant  an  opportun- 
ity to  drill  a well,  the  applicant  fails  to  present 
evidence  that  water  exists  in  sufficient  quantity 
to  meet  the  requirements  of  the  Desert  Land 
Act. 

Amador  D.  and  Margaret  L.  Mestas,  A-28201 
(Mar.  28,  I960) 
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DESERT  LAND  ENTRY--Continued 

APPLICATIONS- -Continued 

The  filing  of  an  application  to  appropriate 
public  land  under  the  public  land  laws,  such  as 
the  desert  land  law,  does  not  create  any  present 
right  in  the  applicant  when  classification  is  re- 
quired before  the  application  can  be  allowed. 

Everett  H.  Adkins,  A-28245  (May  23,  1960) 


CLASSIFICATION 

Lands  certified  by  the  United  States  Army 
as  dangerous  for  subsurface  use  due  to  con- 
tamination by  unexploded  ordnance  are  proper- 
ly classified  as  unsuitable  for  desert  land  entry. 

Georgia  R.  Williams  et  al.  , A-28149  (Jan.  15, 
I960) 


Contingent  upon  the  showing  of  an  adequate 
water  supply,  land  may  be  classified  as  suit- 
able for  desert  land  entry,  despite  the  fact  that 
it  contains  a substantial  area  of  rock  outcrops, 
where  the  evidence  indicates  that  there  is  suf- 
ficient irrigable  land  with  good  soil  to  meet 
the  requirements  of  the  Desert  Land  Act. 

Aldrich  E.  Bowler,  A-28155  (Feb.  18,  I960). 


An  application  for  desert  land  entry  in  an 
area  commonly  regarded  as  lacking  in  suffi- 
cient ground  water  for  irrigation  should  not  be 
rejected  before  the  applicant  has  been  afforded 
an  opportunity  to  obtain  a special  use  permit  to 
drill  a well  and  submit  evidence  of  an  adequate 
supply  of  irrigation  water. 

George  E.  Mendenhall,  Jr,  , et  al.  , A-28227 
(June  2,  1 960) 


An  application  for  desert  land  entry  is  prop- 
erly allowed  when  the  applicant  shows  that  water 
of  sufficient  quantity  to  meet  irrigation  require- 
ments may  be  available  and  that  the  terrain  and 
soils  are  such  as  to  permit  the  production  of 
irrigated  crops  generally  produced  in  the  area. 

William  R.  Babington,  A-28279  (June  13,  I960) 


DESERT  LAND  ENTRY  - -Continued 

CLASSIFICATION-  -Continued 

An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a petition  to 
classify  when  the  land  applied  for  is  unsurveyed 
since  no  useful  purpose  can  be  served  by  the 
classification  of  land  not  available  for  disposal. 

Norman  K.  Baldwin  et  al.  , A-28441 
(Aug.  31,  I960) 


In  the  absence  of  convincing  evidence  that 
land  of  very  high  salinity  and  very  low  perme- 
ability can  be  successfully  reclaimed  by  leach- 
ing through  successive  applications  of  irrigation 
water  and  adequate  drainage,  applications  for 
desert  land  entry  are  properly  rejected. 

Leonard  E.  Noren,  Harry  C.  Perry,  A-27583 
(Sept.  13,  1960) 


A proposed  desert  land  entry  which  contains 
sufficient  cultivable  acreage  to  meet  the  require- 
ments of  the  Desert  Land  Act  and  for  which  there 
is  presumptive  evidence  that  ground  water  of  suf- 
ficient quantity  to  meet  irrigation  requirements 
may  be  available  is  properly  classified  as  suit- 
able for  desert  land  entry  in  the  absence  of  a 
clear  showing  that  disposal  of  the  land  will 
materially  and  adversely  affect  the  grazing 
economy  of  the  area. 

Keith  J.  Davis,  Louise  Ellen  Davis,  A-28314 
(Sept.  13,  1960) 


An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a petition 
to  classify  when  the  land  applied  for  is  unsur- 
veyed since  no  useful  purpose  can  be  served  by 
the  classification  of  land  not  available  for  dis- 
posal. 

Won  Wing,  A-28420  (Oct.  10,  1960) 


EXTENSION  OF  TIME 

A second  extension  of  time  to  file  final 
proof  on  a desert  land  entry  is  properly  denied 
to  an  entryman  who  did  not  utilize  the  first  ex- 
tension in  an  effort  to  obtain  an  irrigation  well 
except  to  commence  the  drilling  of  a well  shortly 
before  the  expiration  of  the  first  extension. 

Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept.  13,  1960) 
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DESERT  LAND  ENTRY  - -Continued 
EXTENSION  OF  TIME — Continued 

An  extension  of  time  for  the  submission  of 
final  proof  of  the  reclamation  and  cultivation  of 
a desert  land  entry  is  properly  rejected  where 
the  only  reason  given  by  the  entryman  for  not 
drilling  a well  on  his  entry  is  that  the  person 
upon  whom  he  relied  to  drill  the  well  suffered 
the  loss  of  a hand  in  an  accident  occurring 
after  more  than  three  years  of  the  life  of  the 
entry  had  elapsed. 

Josephs.  Holt,  Rose  J.  Holt,  A-28468 
(Nov.  TT,  1 96  0) 


An  extension  of  time  to  file  final  proof  on 
a desert  land  entry  is  properly  denied  to  an 
entryman  who  did  not  utilize  the  statutory  life 
of  the  entry  and  the  suspension  allowed  under 
the  act  of  July  30,  1956,  in  serious  efforts  to 
obtain  the  necessary  financing  to  drill  a well 
and  reclaim  the  entry. 

Ethel  R.  Henry,  A-28466  (Nov.  25,  1960) 


The  personal  inability  of  a desert  land  en- 
tryman to  perform  the  work  of  reclaiming  and 
cultivating  the  land  within  the  entry  because  of 
lack  of  farming  ability  or  because  of  absence 
on  regular  naval  duties  and  the  illness  of  the 
person  selected  to  do  such  work  for  the  entry- 
man  are  not  reasons  which  permit  the  Secretary 
of  the  Interior  to  allow  an  extension  of  time  for 
submission  of  final  proof  of  compliance  with  the 
requirements  of  the  desert  land  law. 

The  Departmental  regulation  allowing  90 
days  for  submission  of  final  proof  on  a desert 
land  entry  after  the  end  of  the  statutory  life  of 
the  entry  does  not  permit  the  performing  of 
necessary  reclamation  and  other  work  after  the 
life  of  the  entry. 

James  T.  Fulton  et  al.  , A-28475  (Dec.  5,  I960) 


The  authority  of  the  Secretary  of  the  In- 
terior to  grant  an  extension  of  a desert  land 
entry  is  conditioned  upon  a showing  by  the  en- 
tryman that  there  has  been  an  unavoidable  de- 
lay in  the  construction  of  irrigation  works 
without  fault  on  his  part;  and  unexplained  delay 
in  the  drilling  of  a well  to  reclaim  the  entry, 
which  is  not  shown  to  be  without  the  fault  of  the 
entryman  or  unavoidable  by  him,  does  not  war- 
rant the  granting  of  an  extension. 


DESERT  LAND  ENTRY  - -Continued 
LANDS  SUBJECT  TO 

An  application  for  desert  land  entry  cover- 
ing land  which  is  classified  as  mineral  because 
of  large  deposits  of  gravel  of  good  quality  for 
which  there  is  a present  demand  is  properly 
rejected  since  the  Desert  Land  Act  excludes 
mineral  land  from  the  desert  lands  which  are 
subject  to  the  act. 

Guy  Curtis,  A-28140  (Jan.  26,  I960) 


An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a petition  to 
classify  when  the  land  applied  for  is  unsurveyed 
since  no  useful  purpose  can  be  served  by  the 
classification  of  land  not  available  for  disposal. 

Norman  K.  Baldwin  et  al. , A-28441 
(Aug.  31,  1960) 


An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a petition 
to  classify  when  the  land  applied  for  is  unsur- 
veyed since  no  useful  purpose  can  be  served  by 
the  classification  of  land  not  available  for  dis- 
posal. 

Won  Wing,  A-28420  (Oct.  10,  1960) 


PROOF 

The  rejection  of  final  proof  submitted  on  a 
desert  land  entry  is  proper  where  it  appears 
that  the  entryman  has  not  complied  with  the  re- 
quirements of  the  Desert  Land  Act  as  to 
reclamation  and  cultivation  of  the  entry. 

United  States  v.  Cale  Clinton  Smith,  A-28408 
(Nov.  30,  I960) 


ENLARGED  HOMESTEADS 

I 

APPLICATIONS 

No  rights  in  land  are  acquired  by  filing  a 
homestead  application  therefor. 

John  R.  Bowen,  A-28326  (July  11,  1960) 


Carl  W.  Howell,  A-28507  (Dec.  28,  I960) 
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FEDERAL  EMPLOYEES  AND  OFFICERS 
- - Continued 


FEDERAL  EMPLOYEES  AND  OFFICERS 

AUTHORITY  TO  BIND  GOVERNMENT 

The  failure  of  a homestead  entryman  to 
comply  with  the  cultivation  requirements  of  the 
homestead  laws  cannot  be  waived  on  the  ground 
that  a land  office  employee  gave  the  entryman 
erroneous  information  as  to  the  number  of 
acres  required  to  be  cultivated  under  the  laws. 

Gerald  C.  Chisum,  A-28295  (June  7,  I960) 


An  oil  and  gas  offer  for  less  than  640  acres 
cannot  be  accepted  in  violation  of  the  640-acre 
regulation  merely  because  the  offeror  was  ad- 
vised by  an  employee  of  the  land  office  that  the 
offer  would  be  acceptable, 

Violet  Goresen,  A-28289  (June  8,  I960) 


An  application  to  purchase  a homesite  in 
Alaska  is  properly  rejected  where  the  land  is 
withdrawn  from  disposition,  and  the  applicant 
can  gain  no  right  to  the  land  because  he  may 
have  been  misinformed  by  the  land  office  that 
the  land  was  available. 

John  E.  Engdall,  A-28371  (Aug.  2,  I960) 


An  applicant  for  homestead  entry  can  gain 
no  right  to  any  land  in  reliance  on  the  assur- 
ance of  a land  office  employee  that  his  applica- 
tion is  correct  because  information  given  by  the 
land  office  cannot  operate  to  vest  in  an  applicant 
for  public  land  any  right  not  authorized  by  law. 

Orvil  Ray  Mickelberry,  A- 28432 
(Nov.  16,  1960) 


CONFLICT  OF  INTERESTS 

The  ownership  of  stock  by  an  employee  of 
the  Bureau  of  Mines  in  a coal  mine  investigated 
periodically  under  Title  II  of  the  Federal  Coal 
Mine  Safety  Act  (30  U.S.  C.  , secs.  471-483)  is 
prohibited  by  section  4 of  the  organic  act  of  the 
Bureau  of  Mines  (37  Stat.  682;  30  U.  S.  C.  , sec. 
6). 

Stock  Ownership  By  Bureau  of  Mines  Employee, 
M-36607  (Dec.  29,  I960) 


INTEREST  IN  LANDS 

A purchaser  of  public  land  in  Alaska  un- 
der the  Small  Tract  Act  who  acquires  the  right 
to  purchase  while  he  is  an  employee  of  the  De- 
partment of  the  Interior  is  properly  required 
to  accept  a patent  containing  a clause  providing 
for  reversion  of  title  to  the  United  States  if  the 
land  is  used  for  purposes  other  than  residence 
or  recreation  within  25  years  from  issuance  of 
patent. 

Richard  D.  Mueller,  A-28422  (Nov.  14,  I960) 


FISH  AND  WILDLIFE  COORDINATION  ACT 
GENERALLY 

The  Secretary  of  the  Interior  has  broad 
powers  over  public  lands  made  available  to  him 
for  use  under  the  Fish  and  Wildlife  Coordina- 
tion Act,  and  he  may,  in  a cooperative  agree- 
ment with  a State  agency  regarding  their  use 
as  a wildlife  refuge,  make  such  use  exclusive 
or  non- exclusive,  provide  for  revocation  on 
any  terms  he  deems  appropriate,  or  waive  the 
right,  and,  so  long  as  such  terms  and  condi- 
tions are  not  contrary  to  law  or  the  provisions 
of  a withdrawal  order  relating  to  the  land,  he 
will  be  bound  by  the  agreement. 

Use  of  Public  Lands  Made  Available  to  Secre- 
tary of  the  Interior  Pursuant  to  Fish  and  Wild- 
life Coordination  Act  (16  U.  S.  C.  , sec.  661 
et  seq.  ),  by  State  Agencies  for  a Wildlife 
Refuge,  M- 36 594- (Supp. ) (Apr.  29,  1960) 


GRAZING  LEASES 

APPORTIONMENT  OF  LAND 

An  equitable  award  of  approximately  equal 
proportions  of  Federal  range  land  to  each  of  two 
conflicting  preference  right  applicants  to  lease 
will  not  be  disturbed  in  the  absence  of  evidence 
which  shows  that  the  Federal  range  in  contro- 
versy or  a specific  portion  of  it  is  complemen- 
tary to  the  privately-owned  or  controlled  land  of 
either  of  the  applicants. 

Thomas  W.  Dixon,  Sauveur  Inchauspe,  A-28275 
(July  13,  196  0) 
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GRAZING  LEASES --Continued 
CANCELLATION 

Where  a dependent  resurvey  of  public  lands 
shows  that  the  gradual  movement  of  a river  has 
washed  away  a Government  lot  and  that  the  posi- 
tion once  occupied  by  the  lot  is  now  occupied  by 
accretion  to  privately-owned  land  on  the  oppo- 
site side  of  the  river,  an  outstanding  grazing 
lease  covering  the  lot  must  be  cancelled. 

Soren  Jacobson,  A-28341  (July  12,  1960) 


GRAZING  PERMITS  AND  LICENSES 
GENERALLY 

Where  a party  desiring  to  inspect  depart- 
mental records  neither  follows  the  procedure 
set  up  in  the  applicable  regulation  nor  requests 
the  hearing  examiner  to  issue  a subpoena  for 
them,  it  is  proper  for  the  hearing  examiner  to 
refuse  to  dismiss  grazing  trespass  charges  on 
the  ground  that  the  party  was  denied  an  oppor- 
tunity to  inspect  the  records. 

ClarenceS.  Miller,  A-28215  (Apr.  20,  1960) 

67  1.  D.  145 


APPEALS 

The  provision  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.  , 221.  92(b),  permitting  a waiver  of  the 
late  filing  of  a document  required  to  be  filed 
within  a certain  time  provided  the  document  is 
shown  to  have  been  transmitted  within  that  per- 
iod of  time  and  received  within  10  days  after 
the  filing  was  required,  does  not  apply  to  appeals 
to  the  Director  arising  under  the  Federal  Range 
Code  for  Grazing  Districts. 

An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  under  the  F ederal  Range 
Code  for  Grazing  Districts  is  properly  dis- 
missed where  the  appeal  is  not  filed  in  the 
Office  of  the  Director  within  30  days  after  ser- 
vice of  the  hearing  examiner's  decision  on  the 
appellant. 

Stanley  Garthofner,  Duvall  Brothers,  A -280 52 
(Jan.  12,  I960)  67  1.  D.  4 


GRAZING  PERMITS  AND  LICENSES  - -Continued 
APPEALS  - -Continued 

An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a decision  of  a hearing 
examiner,  filed  under  the  provisions  of  the 
Federal  Range  Code,  is  properly  dismissed 
where  the  notice  of  intention  to  appeal  is  not 
filed  until  after  the  10-day  period  has  expired 
from  receipt  of  a copy  of  the  hearing  examiner's 
decision. 

The  provisions  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.  , 221.  92(b),  permitting  a waiver  of  the 
late  filing  of  a document  required  to  be  filed 
within  a certain  time  provided  the  document  is 
shown  to  have  been  transmitted  within  that 
period  of  time  and  received  within  10  days 
after  the  filing  was  required,  does  not  apply 
to  appeals  to  the  Director  arising  under  the 
Federal  Range  Code. 

Dr.  S.  T.  Clarke,  A-28187  (Feb.  11,  1960) 


As  the  Federal  Range  Code  for  Grazing  Dis- 
tricts requires  that  notice  of  intention  to  appeal 
to  the  Director  of  the  Bureau  of  Land  Manage- 
ment from  a decision  of  a hearing  examiner  must 
be  filed  with  the  hearing  examiner  within  10  days 
after  receipt  of  the  hearing  examiner's  decision 
by  the  appellant,  it  is  proper  for  the  Director  to 
dismiss  the  appeal  to  him  when  the  notice  of  in- 
tention to  appeal  was  filed  after  the  10-day  peri- 
od had  elapsed. 

Lester  Engdahl,  A-28321  (June  10,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  from  a decision  of  a hearing 
examiner  in  a proceeding  under  the  Federal 
Range  Code  for  Grazing  Districts  is  properly 
dismissed  where  the  appellant  fails  to  file  his 
notice  of  intention  to  appeal  with  the  hearing 
examiner  until  after  the  10-day  period  has 
elapsed  for  the  filing  of  such  a notice. 

L.  W.  Roberts,  A-28447  (June  10,  I960) 


An  appeal  to  a hearing  examiner  from  a de- 
cision of  a district  manager  under  the  Federal 
Range  Code  for  Grazing  Districts  is  properly 
dismissed  where  the  appeal  is  not  filed  within 
30  days  after  receipt  of  notice  of  the  district 
manager's  decision. 

Bert  and  Paul  Smith,  A-28376  (July  25,  I960) 

67  I.  D.  300 
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GRAZING  PERMITS  AND  LICENSES- -C ontinued 
APPEA LS  - -Continued 

An  appeal  to  a hearing  examiner  from  a de- 
cision of  a district  manager  dismissing  a re- 
quest for  a dependent  property  survey  is  prop- 
erly dismissed  where  the  issue  raised  have  been 
previously  adjudicated  in  a proceeding  involving 
the  same  privileges,  the  same  parties,  and  the 
same  property. 

Bert  and  Paul  Smith,  A-28376  (July  25,  I960) 

67  I.  D.  300 


The  Federal  Range  Code  provides  that  an 
appellant  in  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  must  serve  a copy  of  the 
appeal  and  any  brief  on  each  party,  including 
the  State  Supervisor,  either  personally  or  by 
registered  mail,  and  an  appeal  is  subject  to 
summary  dismissal  where  this  is  not  done. 

Where,  in  an  appeal  to  the  Secretary  of  the 
Interior  from  the  dismissal  by  the  Director,  Bu- 
reau of  Land  Management,  or  a grazing  appeal 
under  the  Federal  Range  Code  for  the  reason 
that  the  appellant  failed  to  serve  the  State  Super- 
visor and  intervenors  by  registered  or  certified 
mail,  the  appellant  alleges  that  he  did  in  fact 
serve  the  State  Supervisor  and  intervenors  by 
registered  or  certified  mail,  the  case  will  be 
remanded  to  the  Bureau  to  allow  the  appellant  an 
opportunity  to  submit  proof  of  such  service. 

J.  Edwin  Swapp  Estate  and  Preston  J.  Swapp, 
Administrator,  A-28448  (Aug.  2,  1960) 

67  I.  D.  313 


An  appeal  to  the  Director  under  the  Federal 
Range  Code  is  properly  dismissed  where  the 
appellant  fails  to  file  a brief  in  support  of  his 
appeal  within  the  time  required  and  the  circum- 
stances do  not  warrant  a waiver  of  the  defect. 

Grover  C.  Barton,  A-28404  (Sept.  19,  1960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  under  the  Federal  Range  Code  for 
Grazing  Districts  is  properly  dismissed  where 
the  appeal  is  not  filed  in  the  office  of  the 
Director  within  30  days  after  receipt  of  the 
transcript  of  testimony. 


GRAZING  PERMITS  AND  LICENSES  - -Continued 

CANCELLATION  AND  REDUCTIONS 

A grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in  tres- 
pass upon  the  public  domain  is  properly  sub- 
jected to  disciplinary  action  consisting  of  as- 
sessment of  damages  and  suspension  of  the 
grazing  privileges  on  his  base  property. 

Eugene  Miller,  A-28212  (Apr.  5,  1960) 

67  1.  D.  116 


A grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in  tres- 
pass upon  the  public  domain  is  properly  sub- 
jected to  disciplinary  action  consisting  of  as- 
sessment of  damages  and  reduction  of  the 
grazing  privileges  of  his  base  property. 

An  offer  to  pay  monetary  damages  in  lieu 
of  a reduction  of  grazing  privileges  imposed 
for  a willful  trespass  will  be  rejected  because 
the  Federal  Range  Code  does  not  provide  for 
monetary  penalties  and  the  reduction  of  graz- 
ing privileges  is  a more  suitable  punishment 
for  the  willful  trespass  committed. 

The  fact  that  a grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  damages 
for  prior  grazing  trespasses  may  be  consider- 
ed in  determining  whether  the  most  recent 
trespass  was  willful. 

Where  grazing  privileges  are  reduced  for 
grazing  trespass,  the  reduction  attaches  to  the 
base  property  and  not  only  to  the  trespasser's 
grazing  privileges. 

ClarenceS.  Miller,  A-28215  (Apr.  20,  I960) 

67  I.  D.  145 


FEDERAL  RANGE  CODE 

An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  under  the  Federal  Range 
Code  for  Grazing  Districts  is  properly  dismiss- 
ed where  the  appeal  is  not  filed  in  the  Office  of 
the  Director  within  30  days  after  service  of  the 
hearing  examiner's  decision  on  the  appellant. 

Stanley  Garthofner,  Duvall  Brothers,  A-28052 
(Jan.  12,  1960)  67 1 . D.  4 


Mina  Oliver  Selders,  A-28477  (Oct.  14,  I960) 
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HOMESTEADS  (ORDINARY) 

GENERALLY 

The  grant  of  an  easement  does  not  transfer 
the  title  nor  the  right  of  possession  to  land  but 
merely  grants  a right  to  use  the  land  for  a 
specified  purpose  or  for  specified  purposes. 

To  transfer  or  alienate  land  means  to  pass  the 
title  and  with  it  the  right  of  possession.  There- 
fore, a prohibition  in  the  law  against  alienation 
or  transfer  of  land  does  not  prohibit  the  grant- 
ing of  an  easement. 

The  act  of  March  3,  1873  (17  Stat.  602;  as- 
amended  43  U.S.C.  sec.  174),  authorizing 
settlers  under  the  homestead  or  other  settlement 
laws  to  transfer  portions  of  their  claims  for  cer- 
tain stated  purposes  does  not  provide  for  the 
granting  of  easements  and  has  no  effect  on  the 
right  of  the  settler  to  grant  them.  Its  sole  pur- 
pose is  to  authorize  the  transfer  of  land. 


Acquisition  of  Pipeline  Right-of-Way  Across 
Homestead  Entries  in  Alaska,  M-36601 
(June  8,  1 960) 


AMENDMENT 

When  a valid  application  for  a homestead 
entry  is  filed  and  an  amended  application  is 
later  filed  for  the  same  and  additional  land, 
which  amended  application  is  invalid  because  it 
contains  excess  acreage,  the  applicant  loses  his 
priority  over  an  intervening  applicant  as  to  land 
included  in  his  original  application  and  in  the 
intervening  application. 

Samuel  A.  Wanner,  A-28435  (Nov.  21,  1960) 

67  I.  D.  407 


APPLICATIONS 

A homestead  application  must  include  all 
of  the  land  within  a legal  subdivision  that  is 
available  for  homesteading  but  it  need  not  in- 
clude land  within  a subdivision  disposed  of  be- 
fore such  application  is  filed. 

William  K.  Field,  A-28316  (June  27,  1960) 


HOMESTEADS  (ORDINARY)- -Continued 

APPLICATIONS --Continued 

to  priority  from  the  time  of  its  filing  but  only 
from  the  time  that  it  is  amended  to  describe 
land  within  the  statutory  limit. 

The  employees  in  a land  office  have  no  duty 
or  authority  to  prepare  acceptable  applications 
for  public  land  or  to  alter  or  ignore  any  portion 
of  an  application  in  order  to  make  it  acceptable. 

An  applicant  for  homestead  entry  can  gain 
no  right  to  any  land  in  reliance  on  the  assur- 
ance of  a land  office  employee  that  his  applica- 
tion is  correct  because  information  given  by  the 
land  office  cannot  operate  to  vest  in  an  applicant 
for  public  land  any  right  not  authorized  by  law. 

Orvil  Ray  Mickelberry,  A-28432 
(Nov.  16,  I960) 


When  a valid  application  for  a homestead 
entry  is  filed  and  an  amended  application  is 
later  filed  for  the  same  and  additional  land, 
which  amended  application  is  invalid  because  it 
contains  excess  acreage,  the  applicant  loses  his 
priority  over  an  intervening  applicant  as  to  land 
included  in  his  original  application  and  in  the 
intervening  application. 

Samuel  A.  Wanner,  A-28435  (Nov.  21,  1960) 

67  I.  D.  407 


CANCELLATION  OF  ENTRY 

Where  an  entryman  fails  to  establish  resi- 
dence on  his  entry  within  12  months  from  the 
allowance  of  his  entry,  the  entry  must  be  can- 
celed. 

Boyd  L.  Hulse  v.  William  H.  Griggs,  A- 28288 
(May  23,  I960)  67  I.  D.  212 


Where  an  entryman  fails  to  live  on  his  en- 
try for  at  least  five  months  in  each  of  the  first 
three  years  of  the  entry,  the  entry  must  be 
canceled. 

Frank  G.  Countryman  v.  Edna  V.  Frank 
A-28313  (July  19,  I960)  67  I.  D.  295 


An  application  for  homestead  entry  which 
is  not  allowable  because  it  describes  an  entire 
section  of  land  and  is  thus  in  excess  of  the  limit 
prescribed  by  the  homestead  law  is  not  entitled 
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HOMESTEADS  (ORDINARY) - -Continued 
CLASSIFICATION 

A classification  of  land  as  unsuitable  for 
homestead  entry  because  of  poor  soils  will  not 
be  disturbed  in  the  absence  of  a positive  show- 
ing of  error  in  the  classification. 

Tim  Jim  Griffith,  A-28124  (Jan.  15,  1960) 


Where  a report  of  field  examination  does 
not  contain  information  upon  which  a deter- 
mination can  be  made  as  to  the  suitability  for 
agricultural  purposes  of  land  applied  for  under 
the  homestead  laws,  the  case  will  be  remanded 
for  further  field  examination. 

John  M.  DeBevoise,  A-28099  (Apr.  15,  I960) 

67  I.  D.  177 


Classification  of  land  covered  by  an  appli- 
cation for  homestead  entry  as  suitable  for  dis- 
posal under  the  Small  Tract  Act  of  June  1, 

1938,  will  not  be  disturbed  in  the  absence  of 
substantial  positive  evidence  that  the  classifi- 
cation is  erroneous. 

Orman  McClellan  Rainwater,  A-28108  (Apr.  19, 
1960) 


Classification  of  land  included  in  a home- 
stead application  requires  ascertainment  of  the 
facts  as  to  the  quantity  and  compactness  of  the 
cultivable  land  within  the  proposed  entry. 

Garold  E.  McGill,  A-28344  (Sept.  13,  1960) 


CONTESTS 

Under  the  departmental  regulation  govern- 
ing private  contests,  a sufficient  contest  charge 
against  a homestead  entry  must  allege  facts 
which,  if  proved,  would  require  cancellation  of 
the  entry,  and  not  mere  conclusions. 

Under  the  Department's  rules  governing 
private  contests  where  an  answer  to  a com- 
plaint is  filed  a day  late  the  allegations  of  the 
complaint  must  be  taken  as  admitted  by  the 
contestee  and  the  case  decided  without  a hear- 
ing, and  the  Secretary  is  without  authority  to 
waive  the  rules  to  permit  the  late  filing  of  the 
answer. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  I960) 


HOMESTEADS  (ORDINARY)- -Continued 
CONTESTS --Continued 

An  allegation  in  a private  contest  com- 
plaint that  a homestead  entryman  did  not  live 
on  the  entry  long  enough  states  merely  a con- 
clusion and  is  not  a sufficient  charge  under  the 
rules  of  practice  governing  private  contests. 

An  allegation  in  a private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry  year 
which  charges  at  a minimum  that  the  entryman 
has  not  cultivated  at  least  one- sixteenth  of  the 
entry  prior  to  the  fifth  entry  year  meets  the  re- 
quirements of  the  rules  of  practice  governing 
private  contests. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  I960) 


CULTIVATION 

A homestead  entryman  who  by  reason  of 
his  wife's  military  service  is  entitled  to  more 
than  19  months'  credit  toward  the  cultivation 
and  residence  requirements  for  patent  under 
the  homestead  law,  but  who  delays  submission 
of  final  proof  until  the  fifth  entry  year,  is  re- 
quired, in  the  absence  of  a reduction  of  culti- 
vation requirements,  to  meet  the  cultivation 
requirements  for  any  2 of  the  4 years  of  the 
entry  in  which  cultivation  is  ordinarily  requir- 
ed. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  1 960) 


The  failure  of  a homestead  entryman  to 
comply  with  the  cultivation  requirements  of  the 
homestead  laws  cannot  be  waived  on  the  ground 
that  a land  office  employee  gave  the  entryman 
erroneous  information  as  to  the  number  of 
acres  required  to  be  cultivated  under  the  laws. 

Final  proof  for  homestead  entry  in  Alaska 
is  properly  rejected  and  the  entry  held  for  can- 
cellation where  the  final  proof  shows  on  its  face 
that  the  entryman  failed  to  comply  with  the  cul- 
tivation requirements  of  the  homestead  laws. 

The  requirement  of  the  homestead  law  that 
one-eighth  of  the  entry  must  be  cultivated  be- 
ginning with  the  third  entry  year  cannot  be  met 
by  cultivating  less  than  one-eighth  in  each  of 
2 years  although  the  total  cultivated  in  the  2 
years  comprises  one-eighth  of  the  entry. 

Gerald  C.  Chisum,  A-28295  (June  7,  I960) 


HOMESTEADS  (ORDINARY)- -Continued 
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LANDS  SUBJECT  TO 

A homestead  application  which  includes 
land  within  a powersite  classification  is  pro- 
perly rejected  because  the  land  is  unavailable 
for  entry  under  the  homestead  law  until  it  is 
restored  by  this  Department  to  entry,  even 
though  the  Federal  Power  Commission  has 
determined  that  the  land  may  be  restored  to 
entry. 

Weston  A.  Hillman,  A- 281  58  (Feb.  2,  I960) 


Land  which  is  withdrawn  from  entry  under 
the  public  land  laws  is  not  subject  to  settle- 
ment or  to  the  initiation  of  any  claim  under  the 
homestead  laws  even  though  other  land  in  the 
same  withdrawal  may  have  erroneously  been 
patented  under  the  homestead  law. 

Richard  L.  Oelschlaeger , A-28299  (June  27, 
I960)  67  1.  D.  237 


MILITARY  SERVICE 

A homestead  entryman  who  by  reason  of 
his  wife's  military  service  is  entitled  to  more 
than  19  months'  credit  toward  the  cultivation 
and  residence  requirements  for  patent  under 
the  homestead  law,  but  who  delays  submission 
of  final  proof  until  the  fifth  entry  year,  is  re- 
quired, in  the  absence  of  a reduction  of  culti- 
vation requirements,  to  meet  the  cultivation 
requirements  for  any  2 of  the  4 years  of  the 
entry  in  which  cultivation  is  ordinarily  required. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
"(May  24,  1960) 


MINERAL  LANDS 

Where  land  is  shown  to  contain  minerals 
in  such  limited  quantities  that  their  extraction 
would  not  justify  the  cost  thereof,  the  land  is 
not  mineral  in  character  so  as  to  remove  it 
from  the  operation  of  the  nonmineral  land  laws. 

John  M.  DeBevoise,  A-28099  (Apr.  15,  I960) 

67  I.  D.  177 


MINERAL  RESERVATION 

The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  his  homestead  entry 
in  the  Kenai  Peninsula,  Alaska,  will  be  set 
aside  and  the  case  remandedfor  re-examination 
under  the  terms  of  the  act  of  September  14, 
1960,  where  it  appears  that  the  entryman  may 
be  eligible  for  an  unrestricted  patent  under  that 
statute. 

Eugene  D.  Smith,  A-27896  (Oct.  7,  I960) 


Where  land  covered  by  a homestead  entry 
or  application  is  found  to  be  prospectively  valu- 
able for  oil  and  gas  at  any  time  prior  to  the 
submission  of  satisfactory  final  proof,  the  en- 
tryman must  consent  to  the  imposition  of  a 
reservation  of  the  oil  and  gas  to  the  United 
States,  or  apply  for  a reclassification  of  the 
land. 

George  R.  Pollard,  Milton  H.  Lichtenwalner, 
Charles  G.  Martin,  A-27898,  A-28007 
(Oct.  18,  I960) 


RELINQUISHMENT 

Where  a relinquishment  of  a homestead 
entry  and  an  affidavit  of  contest  against  the 
same  entry  are  filed  simultaneously,  the  latter 
must  be  dismissed  because  the  relinquishment 
takes  effect  immediately,  extinguishes  the 
entry,  and  leaves  the  contest  nothing  upon 
which  to  act. 

A telegram  filed  in  the  land  office  stating 
that  the  entryman  relinquishes  his  entry  is  a 
"written  relinquishment"  within  the  meaning 
of  the  section  1 of  the  act  of  May  14,  1880. 

Where  a relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  construc- 
tive notice  of  the  contest,  it  is  to  be  conclu- 
sively presumed  that  the  relinquishment  was 
caused  by  the  contest  unless  it  can  be  shown 
that  the  affidavit  of  contest  was  not  good  and 
sufficient,  that  the  contest  charge  was  not 
true,  that  the  contestant  was  not  a qualified 
applicant,  or  that  the  land  is  not  subject  to 
the  contestant's  application. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A-28334  (Apr.  13,  1960)  67  I.  D.  136 
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HOMESTEADS  (ORDINARY )- -Continued 
RESIDENCE 

The  requirement  of  the  homestead  law 
that  the  entryman  must  establish  residence  on 
his  entry  within  a maximum  period  of  12 
months  from  the  allowance  of  his  entry  is  not 
satisfied  by  clearing  and  leveling  the  land  and 
cultivating  it,  where  the  entryman  has  lived 
with  his  family  in  rented  premises  in  the 
vicinity  of  the  entry  and  has  never  eaten, 
slept,  or  kept  any  possessions  on  the  entry. 

Boyd  L.  Hulse  v.  William  H.  Griggs,  A-28288 
(May  23,  I960)  67  1.  D.  212 


HOMESTEADS  (ORDINARY)- -Continued 
SECOND  ENT RY  - -Continued 

If  a homestead  entry  in  Alaska  is  relin- 
quished without  consideration  because  the 
character  or  small  area  of  the  land  renders  it 
impossible  to  make  a living  on  the  land,  and 
it  appears  that  no  vacant  contiguous  land  can 
be  added  to  the  entry,  the  entryman  can  be 
deemed  to  have  abandoned  the  entry  "because 
of  matters  beyond  his  control"  within  the  mean 
ing  of  the  act  of  September  5,  1914. 

Allan  Whiteford,  Jr.,  A-28301  (June  23,  I960) 


An  allegation  in  a private  contest  com- 
plaint that  a homestead  entryman  did  not  live 
on  the  entry  long  enough  states  merely  a con- 
clusion and  is  not  a sufficient  charge  under  the 
rules  of  practice  governing  private  contests. 

An  allegation  in  a private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry  year 
which  charges  at  a minimum  that  the  entryman 
has  not  cultivated  at  least  one  - sixteenth  of  the 
entry  prior  to  the  fifth  entry  year  meets  the 
requirements  of  the  rules  of  practice  govern- 
ing private  contests. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  I960) 


Where  an  application  for  what  appears  to 
be  an  original  homestead  entry  is  allowed  to  an 
entryman  who  should  have  filed  for  a second 
entry  for  which  he  was  qualified  and  who  later 
satisfies  the  requirements  for  a second  entry, 
the  entry  remains  in  effect  as  of  the  day  it  was 
allowed  and  his  obligations  under  the  homestead 
law  are  measured  from  that  date. 

Where  an  entryman  is  qualified  to  make  a 
second  entry,  the  fact  that  his  first  entry  is 
still  of  record  does  not  deprive  him  of  his 
right  to  a second  entry. 

Frank  G.  Countryman  v.  Edna  V.  Frank 
A - 283 1 3 (July  19,  1960)  67  I.  D.  295 


Where  an  entryman  fails  to  live  on  his  en- 
try for  at  least  five  months  in  each  of  the  first 
three  years  of  the  entry,  the  entry  must  be 
canceled. 

Frank  G.  Countryman  v.  Edna  V.  Frank 
A- 2831  3 (July  19,  I960)  67  1.  D.  295 


SECOND  ENTRY 

An  application  for  a second  homestead 
entry  under  the  act  of  September  5,  1914,  is 
properly  rejected  in  the  absence  of  a showing 
that  the  applicant  lost,  forfeited,  or  abandoned 
the  original  entry  through  no  fault  of  his  own 
or  because  of  matters  beyond  his  control. 

Walter  E.  Pollard,  A-28315  (June  9,  1960) 


Relinquishment  of  an  original  homestead 
entry  without  residing  upon  the  land,  improving 
or  cultivating  any  part  thereof  is  a bar  to  ap- 
proval of  application  for  a second  homestead 
entry,  when  the  record  shows  that  the  entryman 
did  not  employ  prudent  and  reasonable  calcula- 
tions in  preparation  for  the  original  entry  and 
was  thwarted  in  perfecting  the  entry  by  con- 
tributory actions  of  his  own,  rather  than  by 
matters  beyond  his  control. 


The  loss  of  a homestead  entry  in  Alaska 
can  be  said  to  be  beyond  the  control  of  the  en- 
tryman, thus  entitling  him  to  make  a second 
entry,  where  the  entryman  is  a commercial 
fisherman  who,  because  of  a disastrous  fishing 
season,  is  unable  to  obtain  the  finances  neces- 
sary to  perform  the  residence  and  cultivation 
requirements  on  his  entry. 


Billy  Roy  Duncan,  A- 28474(Supp.  ) 

~~£yunr,  1 **  O 


0 


An  application  for  a second  homestead 
entry  in  Alaska  is  properly  rejected  where  the 
applicant  states  only  that  he  relinquished  his 
first  entry  because  he  wanted  larger  acreage. 


Allan  Whiteford,  Jr.  , A-28301  (June  23,  1960) 
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INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN 
GENERALLY 

There  is  no  requirement  that  an  application 
for  soldiers'  additional  homestead  entry  be 
rejected  on  the  ground  that  an  Alaskan  Indian 
claimed  the  land  under  an  allotment  application 
which  was  filed  after  the'  soldiers'  additional 
application  was  filed  where  it  appear  s that  when 
the  soldiers'  additional  application  was  filed, 
the  land  was  not  occupied  either  by  the  allotment 
applicant  or  by  other  Alaskan  Indians,  Aleuts, 
or  Eskimos;  and  a decision  improperly  re- 
jecting a soldiers'  additional  application  in  such 
circumstances  will  be  set  aside. 

Herbert  H.  Hilscher,  A-28396  (Nov.  29.  1960) 

67  I.  D.  410 


CLASSIFICATION 

When  lands  applied  for  under  section  4 of 
the  act  of  February  8,  1887,  as  amended,  are 
classified  as  suitable  for  disposal  at  public 
sale  because  of  the  valuable  timber  thereon, 
their  isolated  status  as  public  lands,  and  the 
presence  of  valuable  timber  on  nearby  lands, 
the  classification  will  not  be  disturbed  in  the 
absence  of  substantial  positive  evidence  that 
the  classification  is  erroneous. 

Lillian  Shermoen,  A-28119  (Jan.  15,  1960) 


LANDS  SUBJECT  TO 

An  application  for  an  allotment  of  nonirri- 
gable  grazing  land  filed  under  section  4 of  the 
act  of  February  8,  1887,  as  amended,  is  pro- 
perly rejected  when  it  appears  that  the  land 
described  in  the  application  is  without  forage 
cover. 

Lillian  Shermoen,  A-28119  (Jan.  15,  1960) 


INDIAN  LANDS  - -Continued 
CEDED-  -Continued 

render  forever  without  any  reservation,  ex- 
press or  implied,  * * *"  operates  to  extinguish 
completely  the  Indian  title  to  the  lands  involved; 
and  a subsequent  reservation  of  a portion  of 
those  lands  by  the  Secretary  of  the  Interior  for 
school  and  agency  purposes  for  the  benefit  of 
the  Indians  does  not  revest  title  in  the  tribes. 

Status  of  Title  to  Lands  Reserved  for  School 
and  Agency  Purposes  on  the  Former  Kiowa, 
Comanche,  and  Apache  Indian  Reservation, 
Western  Oklahoma,  M-36510  (Jan.  15,  1960) 

67  1.  D.  10 


COMPETENCY 

A Crow  Indian's  application  for  a patent  in 
fee  to  lands  for  which  a trust  patent  has  been 
issued  will  be  determined  on  the  basis  of  general 
statutory  provisions  in  that  respect,  and  a deci- 
sion not  to  issue  a patent  in  fee  will  not  be  dis- 
turbed on  appeal  where  the  record  supports  the 
conclusion  that  the  applicant  is  incapable  of  prop- 
erly managing  his  own  affairs. 

Application  of  Richard  Little  Light  for  a Patent 
in  Fee,  IA- 11 89  (Aug.  dT,  i960) 


DESCENT  AND  DISTRIBUTION 
Generally 

The  Secretary  of  the  Interior  will  refuse 
to  assume  probate  jurisdiction  over  the  estate 
of  an  unallotted  Kaw  Indian  where  circumstances 
show  that  restrictions  on  the  lands  included 
within  the  estate  purchased  with  Osage  head- 
right  payments  terminated  some  time  before 
the  date  of  death  of  the  decedent. 

Estate  of  John  Russell  Means,  Unallotted  Kaw 
Indian,  LA-452  (Mar.  31,  I960) 


INDIAN  LANDS 
CEDED 


A statute  which  purports  to  ratify  a cession 
agreement  by  which  Indian  tribes  "*  * * hereby 
cede,  convey,  transfer,  relinquish  and  sur- 
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INDIAN  LANDS  - -Continued 

DESCENT  AND  DISTRIBUTION  - -Continued 

G_en_e  rally  - -Continued 

A divorce  by  Indian  custom  is  not  estab- 
lished by  a separation  alone  unless  it  is  dem- 
onstrated that  such  a separation  between  the 
parties  was  intended  to  be  permanent. 

Estate  of  Sam  Pierre  Alexander,  LA- 918 
(Dec.  9,  1960) 


Claims  Against  Estates 

A claim  for  personal  injury  and  property 
damage  resulting  from  an  automobile  accident 
was  properly  rejected  by  the  Examiner  of  In- 
heritance because  such  claim  had  not  been  re- 
duced to  judgment  before  a court  of  competent 
jurisdiction. 

Estate  of  Thomas  Umtuch  (Saw-yock-til), 
LA-1157  (Apr.  7,  1960) 


A claim  for  care  of  a deceased  Indian  will 
be  disallowed  when  the  record  shows  that  the 
claimant  failed  to  submit  the  proof  required  by 
the  regulations  that  the  care  was  rendered  with 
the  expectation  of  and  agreement  for  compensa- 
tion. 

Estate  of  Abraham  Longchase,  LA-835  (Apr.  22, 
1960) 


A claim  for  personal  injury  resulting  from 
an  automobile  accident  was  properly  rejected 
by  the  Examiner  of  Inheritance  because  such 
claim  had  not  been  reduced  to  judgment  before 
a court  of  competent  jurisdiction. 

Estate  of  Adam  Red  Nest,  LA-1181  (May  9, 
1960) 


An  Examiner  of  Inheritance  considering 
the  claim  of  a State  for  old  age  assistance  pay- 
ments is  bound  by  departmental  regulations 
providing  for  the  allowance  of  claims  of  this 
nature. 

Estate  of  James  Running  Horse,  LA- 1048 
(May  26,  1 960) 


INDIAN  LANDS  - -Continued 

DESCENT  AND  DISTRIBUTION- -Continued 
Wills 

Proof  of  testamentary  capacity  of  aged 
and  infirm  Osage  Indian  made  by  testimony  of 
scrivener  and  witnesses  to  his  will  is  not  over- 
come by  testimony  of  others  as  to  his  general- 
ly poor  health  and  condition  at  the  period  when 
the  will  was  executed. 

Estate  of  Joseph  Daniels,  Deceased  Osage 
Allottee,  LA- 937  (Apr.  14,  I960) 


Presumptions  of  undue  influence  and 
coercion  do  not  arise  from  the  naming  of  a wife, 
her  brother-in-law  and  his  children  as  benefi- 
ciaries under  a will,  to  the  exclusion  of  a half- 
brother,  since  this  was  a reasonable  and  logical 
distribution  of  decedent's  estate,  because  of  the 
long  and  close  association  with  the  brother-in- 
law  and  his  family. 

Estate  of  Ho-To  (Elbus),  IA-922  (Sept.  15,  I960) 


Further  hearing  will  not  be  granted  an 
appellant  who  contests  the  validity  of  an  Osage 
will  on  the  ground  the  decedent  was  not  validly 
married  to  a person  named  as  wife  in  the  will 
where  extensive  evidence  on  the  point  has  been 
presented  at  the  hearing  on  the  will  and 
appellant  makes  no  showing  by  his  appeal  there 
is  newly-discovered  evidence  available,  and 
approval  of  will  by  Superintendent  will  be 
affirmed  where  the  record  contains  documen- 
tary proof  of  marriage. 

Estate  of  Oscar  Logan  Deceased  Osage  Allottee, 
IA-1168  (Oct.  5,  1960) 


Restricted  Indian  lands  subject  to  section  4 
of  the  Act  of  June  18,  1934(48  Stat.  984,  985,  25 
U.  S.  C.  sec.  464)  can  not  be  taken  by  devise 
when  the  devisee  is  neither  a member  of  the 
Tribe  having  jurisdiction  over  the  lands  nor  an 
heir  at  law  of  the  testator. 

Estate  of  Emma  Blowsnake  Goodbean  Mike,  Also 
Kn'wn  As  Emma  Walking  Priest,  IA916 
(Oct.  26,  I960) 


A rehearing  will  not  be  granted  for  the 
purpose  of  examining  contestants'  suggestions, 
involving  the  age,  hospitalization  and  subse- 
quent guardianship  of  the  testatrix,  that  a 
testatrix  may  not  have  had  testamentary  capac- 
ity, where  the  evidence  furnished  by  the  at- 
testing witnesses  is  to  the  effect  that  the  testa- 
trix had  testamentary  capacity  at  the  time  the 
will  was  executed. 

Estate  of  Katherine  Antoine  Swimptkin, 

IA - 1 1 6 3 (Dec.  28,  I960) 
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INDIAN  LANDS --Continued 
FEE  LANDS 

A lessee  of  an  Indian  allotment  who  pur- 
chases the  property  is  entitled  to  a refund  of 
advance  rentals  paid  to  the  former  owner  when 
the  invitation  to  bid  under  which  the  purchase 
was  made  so  provides,  and  this  right  is  un- 
affected by  the  date  when  the  title  to  the  land 
passes. 

Appeal  of  George  H.  Schmidt,  LA.- 1171 
(Oct.  4,  I960) 


LEASES  AND  PERMITS 
Generally 

The  fact  that  the  Government  over  a long 
period  of  time  accepted  without  objection  lesser 
royalties  than  it  later  finds  are  due  under  the 
terms  of  a tribal  mineral  lease  does  not  estop  it 
from  asserting  a claim  for  additional  royalties. 

Lewiston  Lime  Company,  IA-1077  (Mar.  1, 

1960)  67  1.  D.  78 


Whether  a farming  and  grazing  lease  of 
restricted  Indian  land  should  be  canceled  be- 
cause of  commercial  hog  raising  conducted  for 
a time  on  the  leased  land  is  a matter  for  ad- 
ministrative determination  to  be  made  in  view 
of  the  particular  circumstances  involved. 

Appeal  of  John  A.  Keathley,  LA-1165  (June  16, 

i960) 


A lessee  of  an  Indian  allotment  who  pur- 
chases the  property  is  entitled  to  a refund  of 
advance  rentals  paid  to  the  former  owner  when 
the  invitation  to  bid  under  which  the  purchase 
was  made  so  provides,  and  this  right  is  un- 
affected by  the  date  when  the  title  to  the  land 
passes. 

Appeal  of  George  H.  Schmidt,  IA-1171 
(Oct.  4,  1960) 


Grazing 

An  Indian  who  by  the  terms  of  an  adver- 
tisement for  the  sale  of  grazing  privileges  has 
the  right  to  meet  the  high  bid,  must  give  assur- 
ance that  he  will  operate  the  unit  and  not  act 
as  an  intermediary  for  a non-Indian. 

Joe  Chase,  IA-1152  (Feb.  1,  I960) 


INDIAN  LANDS  - -Continued 

LEASES  AND  PERMITS  - -Continued 
Minerals 


A provision  in  a tribal  limestone  lease 
permitting  the  lessee  to  deduct  costs  of  "trans- 
portation and  treatment"  in  determining  the  net 
value  of  its  production  is  limited  to  those  items 
and  does  not  give  operator  of  the  lease  the 
right  to  deduct  all  of  its  general  mining  or 
quarrying  costs. 

Lewiston  Lime  Company,  IA-1077  (Mar.  1, 
I960)  67  I.  D.  78 


OIL  AND  GAS  LEASING  (ALLOTTED  LANDS) 

The  Secretary  of  the  Interior  when  ad- 
ministering oil  and  gas  leases  on  allotted 
Indian  lands  has  a duty  to  verify  the  accu- 
racy of  rental  and  royalty  payments  made  by 
the  lessee  directly  to  the  Indian  landowner  and 
to  take  appropriate  action  against  the  lessee, 
as  provided  for  in  the  lease  and  applicable  regu- 
lations, because  of  inaccuracies  in  payment. 

Regulation  Authorizing  Lessees  of  Allotted 
Indian  Land  to  Pay  Rental  and  Royalty  Directly 
to  the  Indian  Owner,  M-36606  (Nov.  1,  I960) 


PATENTS 

A Crow  Indian's  application  for  a patent  in 
fee  to  lands  for  which  a trust  patent  has  been 
issued  will  be  determined  on  the  basis  of  general 
statutory  provisions  in  that  respect,  and  a deci- 
sion not  to  issue  a patent  in  fee  will  not  be  dis- 
turbed on  appeal  where  the  record  supports  the 
conclusion  that  the  applicant  is  incapable  of  prop- 
erly managing  his  own  affairs. 

Application  of  Richard  Little  Light  for  a Patent 
in  Fee,  IA-1189  (Aug.  18,  1960) 


INDIAN  REORGANIZATION  ACT 

The  authority  provided  by  section  3 of  the 
Indian  Reorganization  Act  to  restore  lands  to 
tribal  ownership  extends  to  former  tribal  lands 
of  an  Indian  reservation  where,  by  legislation 
enacted  subsequent  to  the  extinguishment  of 
Indian  title,  a tribal  interest  has  been  created 
in  the  proceeds  derived  from  the  sale  of  such 
lands. 

Status  of  Title  to  Lands  Reserved  for  School 
and  Agency  Purposes  on  the  Former  Kiowa, 
Comanche,  and  Apache  Indian  Reservation, 
Western  Oklahoma,  M-36510  (Jan.  15,  I960) 

67  1.  D.  10 
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INDIAN  TRIBES 

ALASKAN  GROUPS 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands,  used 
and  occupied  by  the  Alaskan  Natives,  under  the 
absolute  jurisdiction  and  control  of  the  United 
States  in  aid  of  further  legislation  was  continued 
by  virtue  of  Section  3(c),  Act  of  September  7, 
1957,  and  Section  4 of  the  Alaska  Statehood  Act. 

Title  Status  of  Tidelands  Comprising  the  Juneau 
Indian  Village,  M- 366 04  (Sept.  lb,  I960) 


ENROLLMENT 

The  membership  roll  of  the  Osage  Tribe 
approved  in  1908  by  the  Secretary  of  the 
Interior  pursuant  to  the  act  of  June  28,  1906 
(34  Stat.  539)  constitutes  the  final  roll  of  mem- 
bers of  the  Osage  Tribe  among  whom  the  tribal 
estate  was  divided  and  thereafter  persons  can- 
not be  added  to  that  roll  and,  in  the  absence  of 
enrollment,  cannot  share  in  the  division  of  the 
tribal  estate. 

Application  of  Irene  Kohpay,  now  Cornell,  for 
Enrollment  on  the  Roll  of  the  Osage  Tribe  of 
Indians,  IA-873  (Mar.  8,  I960)  67  I.  D.  89 


INDIANS  - - Continued 

FISCAL  AND  FINANCIAL  AFFAIRS  - -Continued 

United  States  Savings  Bonds  purchased 
with  the  income  accruing  from  restricted 
Indian  lands  during  the  term  of  a trust  agree- 
ment continue  under  the  supervision  and  control 
of  the  Secretary  of  the  Interior  or  his  authorized 
representative  upon  termination  of  the  trust. 

Status  of  United  States  Savings  Bonds  Owned  By 
The  Estate  Of  Abner  Battiest,  Jr.  , A Deceased 
Choctaw  Indian,  M-36608  (Dec.  28,  I960) 

67  I.  D.  452 


PROBATE 

The  Secretary  of  the  Interior  will  refuse 
to  assume  probate  jurisdiction  over  the  estate 
of  an  unallotted  Kaw  Indian  where  circumstances 
show  that  restrictions  on  the  lands  included 
within  the  estate  purchased  with  Osage  head- 
right  payments  terminated  some  time  before 
the  date  of  death  of  the  decedent. 

Estate  of  John  Russell  Means,  Unallotted  Kaw 
Indian,  IA-452  (Mar.  31,  1960) 


INDIANS 

FISCAL  AND  FINANCIAL  AFFAIRS 

Pursuant  to  conveyances  of  restricted 
Indian  lands  approved  conditionally  by  county 
courts  in  Oklahoma  under  a trust  agreement, 
the  Secretary  of  the  Interior  or  his  authorized 
representative  can  suspend  temporarily,  during 
the  term  of  the  trust,  supervision  over  the  col- 
lections made  of  income  from  the  restricted 
lands. 

Upon  termination  of  the  trust,  which  had 
transferred  only  the  legal  title  to  lands  and  the 
future  income  therefrom  to  a trustee,  leaving 
the  beneficial  title  in  the  Indian  creator  of  the 
trust,  the  suspension  of  supervision  by  the 
Secretary  of  the  Interior  or  his  authorized 
representative  over  the  trust  property  is  lifted 
and  such  supervision  resumes  as  though  the 
trust  had  never  been  made. 

Status  of  United  States  Savings  Bonds  Owned  By 
The  Estate  Of  Abner  Battiest,  Jr.  , A Deceased 
Choctaw  Indian,  M-36608  (Dec.  28,  1960) 

67  I.  D.  452 


IRRIGATION  CLAIMS 
DAMAGES 

Where  claimants  are  not  represented  by 
counsel,  every  opportunity  should  be  afforded 
them  to  make  whatever  presentation  they  may 
deem  appropriate. 

Claims  of  Ralph  E.  Standley  and  Oscar  Linden, 
TA- 1 91  (Ir.  ) (Jan.  14,  I960)  6 7 1.  D.  9 


WATER  AND  WATER  RIGHTS 
S ££pa_gjs 

Where  seepage  water  from  sources  other 
than  Bureau  of  Reclamation  facilities  were  suf- 
ficient alone  to  cause  damage  to  property,  the 
owner  thereof  cannot  be  reimbursed  from  funds 
made  available  under  the  Public  Works  Appro- 
priation Act,  1960. 

Claim  of  Howard  D.  Gallentine,  T-980  (Ir.  ) 
(May  5,  I960)  67  I.  D.  191 
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MATERIALS  ACT 

Contracts  and  free  use  permits  issued  pur- 
suant to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30U.S.C.  601-604),  create  a property 
right  in  the  United  States  which  cannot  be  dis- 
posed of  without  legislative  authority.  The 
United  States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts  and  per- 
mits, in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to  the 
State  of  Alaska  and,  accordingly,  distribution  of 
monies  received  from  contracts,  affected  by 
selection  or  patent,  should  continue  to  be  made 
pursuant  to  the  terms  and  provisions  of  the  Mate- 
rials Act  as  set  forth  in  30  U.  S.  C.  sec.  603. 

The  issuance  of  contracts  or  free  use  permits 
pursuant  to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30  U.S.C.  601-604),  does  not  operate 
as  a segregation  or  reservation  of  the  land  af- 
fected thereby  and  does  not  preclude  the  applica- 
tion of  the  public  land  laws  and  the  orderly  dis- 
posal of  public  lands.  Lands  subject  to  such  con- 
tracts or  pexinits^  may  therefore  be  selected  by 
the  State  of  Alaska  in  accordance  with  the  provi- 
sions of  the  Alaska  Statehood  Act  (Public  Law 
85-508;  72  Stat.  339). 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuant  to  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.S.C.  601-604),  M-36582  (July  22,  I960) 


MINERAL  LANDS 

DETERMINATION  OF  CHARACTER  OF 

A railroad  land  grant  patent  issued  pursu- 
ant to  the  act  of  July  27,  1866,  is  to  be  taken, 
upon  collateral  attack,  as  conclusive  evidence 
of  the  nonmineral  character  of  the  land. 

John  Sherman  Bagg,  A-28123  (Jan,  14,  I960) 


A railroad  land  grant  patent  issued  pursu- 
ant to  the  act  of  July  27,  1866,  is  to  be  taken, 
upon  collateral  attack,  as  conclusive  evidence 
of  the  nonmineral  character  of  the  land. 

John  Sherman  Bagg,  A-28200  (Mar.  29,  I960) 


Where  land  is  shown  to  contain  minerals 
in  such  limited  quantities  that  their  extraction 
would  not  justify  the  cost  thereof,  the  land  is 
not  mineral  in  character  so  as  to  remove  it 
from  the  operation  of  the  nonmineral  land  laws. 


MINERAL  LANDS --Continued 
LEASES 

Where  the  manager  changes  the  effective 
date  of  a uranium  lease  to  "June  1,  1957"  and 
erroneously  states  that  the  next  anniversary 
date  for  payment  of  rental  is  "July  1,  1957," 
the  erroneous  statement  cannot  have  the  effect 
of  changing  the  anniversary  date  of  the  lease  to 
July  1,  1958,  so  as  to  relieve  the  lessee  of 
liability  for  rental  accruing  on  June  1,  1958, 
prior  to  the  lessee's  relinquishment  of  the 
lease  on  June  16,  1958. 

Bill  R.  Baker  et  al.  , A-28277  (June  13,  1960) 


A request  by  the  successful  bidder  on  three 
competitive  coal  leasing  units  for  a three -year  de- 
lay in  the  issuance  of  the  leases  and  for  a like  de- 
lay in  requiring  compliance  with  the  completion  of 
bonus  and  other  payments  requisite  to  the  issuance 
of  the  leases  is  properly  denied  where  two  years 
have  elapsed  since  the  request  was  made,  pending 
decisions  on  successive  appeals  in  the  case,  and 
there  is  no  evidence  that  further  delay  will  benefit 
the  Government  or  that  refusal  thereof  will  harm 
the  appellant. 

Coal  Basin  Coal  Company,  A-28382  (Sept.  6,  I960) 


MINERAL  RESERVATION 

Under  the  act  of  July  20,  1956,  the  holder 
of  a mining  claim  is  entitled  to  a mineral  patent 
for  minerals  reserved  to  the  United  States  under 
a surface  patent  only  if  he  has  a valid  claim  at 
the  time  of  application  for  patent. 

Gabbs  Exploration  Company,  A-28213  (Supp.  ) 
(July  11,  196  0) 


NONMINERAL  ENTRIES 

An  application  for  desert  land  entry  cover- 
ing land  which  is  classified  as  mineral  because 
of  large  deposits  of  gravel  of  good  quality  for 
which  there  is  a present  demand  is  properly  re- 
jected since  the  Desert  Land  Act  excludes 
mineral  land  from  the  desert  lands  which  are 
subject  to  the  act. 

Guy  Curtis,  A-28140  (Jan.  26,  I960) 


John  M.  DeBevoise,  A-28099  (Apr.  1 5,  1960) 

67  I.  D.  I77 
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MINERAL  LANDS-  -Continued 

NONMINERAL  ENTRIES  - -Continued 

A public  sale  application  is  properly  re- 
jected for  land  which  is  withdrawn  as  a phosphate 
reserve  where  the  GeologicalSurvey  and  the  Bu- 
reau of  Land  Management  have  reported  that  dis  - 
posal  of  surface  rights  would  interfere  unreason- 
ably with  operations  under  the  mineral  leasing 
laws. 

Paul  T.  Walton,  A-28353  (July  25,  I960) 


The  act  of  March  8,  1922,  was  an  extension 
to  the  territory  of  Alaska  of  the  principles  of  the 
earlier  surface  homestead  acts  which  did  not  ap- 
ply to  Alaska. 

George  R.  Pollard,  Milton  H.  Lichtenwalner, 
Charles  G.  Martin,  A-27898,  A-28007 
(Oct.  18,  I960) 


PROSPECTING  PERMITS 

An  application  for  mineral  prospecting 
permit  on  acquired  lands  of  the  United  States 
is  properly  rejected  when  the  applicant  refuses 
to  submit  to  the  agency  administering  the  land 
the  showing  required  by  the  administering  agency 
before  it  will  consent  to  issuance  of  the  permit. 

Joseph  B.  Hyman,  A-28141  (Jan.  28,  I960) 


An  application  for  a mineral  prospecting 
permit  on  acquired  land  in  a national  forest 
which  is  known  to  contain  a valuable  mineral  is 
properly  rejected  under  departmental  regula- 
tions which  require  that  land  known  to  contain  a 
valuable  mineral  deposit  be  leased  by  com- 
petitive bidding. 

Lowell  Thompson,  A-28342  (July  18,  I960) 


MINERAL  LEASING  ACT 
GENERALLY 

Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  withdrawn  for  use  as  an  aerial 
gunnery  and  bombing  range  have  been  rejected 
in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior,  motions  for  re- 
consideration of  the  rejections  will  be  denied  in 


MINERAL  LEASING  ACT — Continued 

GENERALLY  - -Continued 

order  that  the  request  of  the  State  of  Alaska  that 
it  be  given  the  opportunity  to  select  the  lands 
under  its  statehood  act  prior  to  the  opening  of 
the  lands  to  Federal  oil  and  gas  leasing  may  be 
honored. 

H.  T.  Birr,  III,  et  al.  , A-27947  (Supp.  ) 

(Aug.  ZFj  I960) 


The  Secretary  of  the  Interior  may,  in  the 
exercise  of  his  discretion,  refuse  to  lease  lands 
which  are  subject  to  lease  under  the  terms  of  the 
Mineral  Leasing  Act  where  there  are  hidden 
dangers  in  the  lands  due  to  former  military  use 
and  where  the  State  of  Alaska  has  expressed  a 
desire  to  have  an  opportunity  to  select  the  lands 
under  the  Alaska  Statehood  Act. 

Joseph  E.  Thompson,  A-28107  (Aug.  26,  I960) 


APPLICABILITY 

The  Mineral  Leasing  Act  of  February  25, 

1 920  (41  Stat.  437;  30  U.  S.  C.  , sec.  181  et  seq.  ), 
applies  to  lands  within  rights-of-way  granted 
by  the  United  States  whether  they  be  easements 
or  "limited  fees"  granted  with  a reservation  of 
the  minerals  to  the  United  States,  except  to  the 
extent  that  that  act  has  been  superseded  by  a 
special  leasing  law  applicable  to  such  rights- 
of-way. 

Applicability  of  the  Mineral  Leasing  Act  to 
Minerals  in  Rights-of-Way,  M-36597  (June  3, 
I960)  67  I.  D.  225 


LANDS  SUBJECT  TO 

Land  which  formed  the  bottom  of  a naviga- 
ble lake  in  the  State  of  Louisiana  at  the  time  of 
its  admission  into  the  Union  is  not  subject  to 
the  operation  of  the  Mineral  Leasing  Act. 

Rayford  W.  Winters  et  al.  , A-28125  (Jan.  15, 
i960] 


Oil  and  gas  deposits  in  lands  under  stock- 
raising  homestead  entry  on  March  1,  1933, 
when  vacant,  unreserved  and  undisposed  of 


MINERAL  LEASING  ACT- -Continued 
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LANDS  SUBJECT  TO  - -Continued 

public  lands  were  added  to  the  Navajo  Indian 
Reservation  constituted  a separate  estate  in 
such  lands  which  became  a part  of  the  reserva- 
tion and  was  thereafter  unavailable  for  leasing 
under  the  Mineral  Leasing  Act. 

Charles  E.  Howell,  Sr.,  A-28138  (Feb.  1, 

1960) 


Where  lands  have  been  withdrawn  or  re- 
served for  the  use  of  any  agency  of  the  Depart- 
ment of  Defense,  they  are  not  subject  to  leasing 
under  the  terms  of  the  Mineral  Leasing  Act 
without  the  consent  of  the  Secretary  of  Defense. 

The  Secretary  of  the  Interior  may,  in  the 
exercise  of  his  discretion,  refuse  to  lease  lands 
which  are  subject  to  lease  under  the  terms  of  the 
Mineral  Leasing  Act  where  there  are  hidden 
dangers  in  the  lands  due  to  former  military  use 
and  where  the  State  of  Alaska  has  expressed  a 
desire  to  have  an  opportunity  to  select  the  lands 
under  the  Alaska  Statehood  Act. 

Joseph  E.  Thompson,  A-28107  (Aug.  26.  1960) 


MINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS 
- -Continued 

LANDS  SUBJECT  TO  - -Continued 

Acquired  lands  which  have  been  set  aside  for 
naval  purposes  are  not  subject  to  leasing  under 
the  Mineral  Leasing  Act  for  Acquired  Lands. 

Jack  Weldon  Wood,  A-28431  (Sept.  19,  1960) 


An  oil  and  gas  lease  offer  for  mineral  de- 
posits within  lands  acquired  by  the  United 
States  which  lands  have  been  set  apart  for  mili- 
tary  or  naval  purposes  is  properly  rejected 
under  section  3 of  the  Mineral  Leasing  Act  for 
Acquired  Lands  without  any  showing  that  the 
mineral  deposits  have  also  been  set  aside  for 
such  purposes. 

Acquired  lands  which  are  declared  surplus 
are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Duncan  Miller,  A-28446  (Oct.  14,  I960) 


MINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS 

CONSENT  OF  AGENCY 

An  acquired  lands  oil  and  gas  lease  will  not 
be  issued  on  lands  administered  by  the  Forest 
Service  until  the  applicant  has  filed  written  con- 
sent to  stipulations  required  by  the  Forest 
Service  as  conditions  to  issuance  of  the  lease. 

Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 


LANDS  SUBJECT  TO 

Acquired  lands  situated  within  the  limits 
of  an  incorporated  city  or  set  apart  for  military 
purposes  are  not  subject  to  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands. 


MINING  CLAIMS 
GENERALLY 

A mining  location  may  be  terminated  by 
abandonment  and  if  a valid  mining  claim  is 
abandoned,  the  land  reverts  to  the  public  do- 
main. 

Gabbs  Exploration  Company,  A-28139 
(Apr.  25,  I960)  67  1.  D.  160 


Mining  claims  may  be  terminated  by  aban- 
donment, and  land  covered  by  an  abandoned 
mining  claim  reverts  to  the  public  domain. 

Gabbs  Exploration  Company,  A -282 13  (Mav  24. 
1960)  ~ 


Duncan  Miller,  A-28269  (June  8,  I960) 


46 


MINING  CLAIMS  - -Continued 

COMMON  VARIETIES  OF  MINERALS 

To  satisfy  the  requirements  of  discovery 
on  mining  claims  located  for  minerals  of 
common  occurrence,  it  must  be  shown  that  the 
deposit  can  be  extracted,  removed,  and 
marketed  at  a profit;  where  the  evidence  shows 
that  there  is  no  market  for  the  limestone  de- 
posits on  several  placer  mining  claims,  the 
claims  are  properly  declared  null  and  void. 

United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  I960) 


To  satisfy  the  requirement  of  discovery 
on  placer  mining  claims  located  for  sand  and 
gravel  prior  to  July  23,  1955,  it  must  be 
shown  that  the  deposits  can  be  extracted,  re- 
moved, and  marketed  at  a profit. 

United  States  v.  Reed  H.  Parkinson,  A-28144 
(Feb.  1,  I960) 


To  satisfy  the  requirements  for  discovery 
on  a placer  mining  claim  located  for  a deposit 
of  clay,  it  must  be  shown  that  the  clay  is  not 
only  marketable  at  a profit  but  that  it  is  not  a 
common  clay  suitable  only  for  the  manufacture 
of  ordinary  brick,  tile,  pottery,  and  similar 
products. 

A deposit  of  clay  which  contains  impurities 
useful  as  flux  material  in  the  manufacture  of 
sewer  pipe  but  which  is  not  of  an  unusual  or 
exceptional  nature  is  a common  clay  where  it 
is  clear  that  all  common  clays  possess  the 
same  substances  and  in  more  or  less  the  same 
degree. 

United  States  v.  Mary  A.  Mattey,  A-28009 
(Feb.  29,  I960)  67  1.  D.  63 


To  satisfy  the  requirements  of  a discovery 
on  a placer  mining  claim  located  for  sand,  it 
must  be  shown  that  the  deposit  can  be  extract- 
ed, removed,  and  presently  marketed  at  a pro- 
fit; when  such  showing  is  not  made  the  claim 
is  properly  declared  null  and  void. 

United  States  v.  Eastern  Utah  Development 
Company,  A-28179  (Feb.  29,  I960) 


To  satisfy  the  requirement  for  a discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  deposit  claimed  to  have  been  discover- 
ed could  have  been  extracted,  removed,  and 
marketed  at  a profit  prior  to  that  date. 

United  States  v.  Heirs  of  John  D.  Stack  et  al.  , 
A- 281  57  (Mar.  28,  I960) 


MINING  CLAIMS  - -Continued 

COMMON  VARIETIES  OF  MINERALS- -Continued 

Deposits  of  a common  variety  of  building 
stone  which  are  not  marketable  at  a profit  are 
not  valuable  deposits  amounting  to  a discovery 
within  the  meaning  of  the  mining  laws,  and  a 
mining  claim  located  in  July  1952  for  such 
deposits  is  properly  declared  null  and  void 
where  evidence  at  a hearing  shows  that  the 
stone  was  not  marketable  at  a profit  before 
July  23,  1955,  on  which  date  the  deposits  were 
withdrawn  from  location  under  the  mining  laws 
by  section  3 of  the  act  of  July  23,  1955. 

United  States  v.  Philip  Jungert,  A -28 199 
(Apr.  14,  I960) 


Where  it  is  shown  in  a contest  against  the 
validity  of  a placer  mining  claim  located  for 
building  stone  that  the  deposits  of  stone  are  of 
a common  variety  which  is  not  marketable  at 
a profit,  it  is  proper  to  conclude  that  no  dis- 
covery has  been  made  within  the  meaning  of  the 
mining  laws,  and  a claim  located  for  such  de- 
posits is  properly  declared  null  and  void  where 
evidence  at  a hearing  shows  the  stone  was  not 
marketed  at  a profit  before  July  23,  1955,  on 
which  date  the  deposits  were  withdrawn  from 
location  under  the  mining  laws  by  section  3 of 
the  act  of  July  23,  1955. 

United  States  v.  Jacobo  Armenta  et  al.  , 

A- 28248  (June  22,  I960) 


CONTESTS 

An  applicant  for  a mining  patent  has  the 
burden  of  proving  in  a contest  against  his 
claim  that  a discovery  has  been  made;  the 
Government  is  not  obliged  to  prove  either  that 
the  land  is  .nonmineral  or  that  no  discovery  of 
a valuable  mineral  deposit  has  been  made. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  1960) 

A mining  claimant  has  the  burden  of  prov- 
ing in  a contest  against  his  claim  that  a dis- 
covery has  been  made. 

United  States  v.  Lucetta  A.  Hunt  and  Donald  B. 
Hunt,  A- 281 89  (Feb.  29,  I960) 

Where  the  invalidity  of  mining- claims  is 
shown  by  the  records  of  the  Bureau  of  Land 
Management,  a contest  proceeding  is  unneces- 
sary for  establishing  the  invalidity  of  the 
claims. 

United  States  v.  M.  V.  Browning,  Adminis- 
trator, A-28182  (Apr.  14,  I960)  ” 
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MINING  CLAIMS--Continued 
CONTESTS  - - Continued 

Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice  of 
adverse  charges  against  his  claims,  fails  to 
answer  the  charges  as  required  and  fails  to 
appeal  from  a decision  holding  his  claims  null 
and  void,  and  where  the  claimant  takes  no 
action  with  respect  to  the  claims  for  25  years, 
the  decision  declaring  the  claims  null  and  void 
is  conclusive  and  will  not  be  reopened  if  the 
interest  of  other  parties  under  oil  and  gas 
leases  issued  by  the  United  States  have  inter- 
vened, in  the  absence  of  a legal  or  equitable 
basis  warranting  reconsideration. 

Gabbs  Exploration  Company,  A-28139  (Apr.  25, 
1960)  67  I.  D.  160 


Mining  claims  may  be  declared  null  and 
void  if  the  claimants,  who  received  notice  of 
adverse  charges  against  the  claims,  fail  to 
answer  the  charges  as  required  or  to  appeal 
from  a decision  holding  the  claims  null  and 
void;  and  where  the  claimants  and  their 
grantees  take  no  action  with  respect  to  the 
contest  proceedings  but  acquiesce  for  almost 
30  years  in  a decision  declaring  the  claims 
null  and  void,  during  which  time  the  United 
States  exerts  exclusive  possessory  rights  over 
the  land,  the  decision  nullifying  the  claims  is 
conclusive  and  will  not  be  reopened  in  the  ab- 
sence of  a legal  or  equitable  basis  warranting 
reconsideration. 

Gabbs  Exploration  Company,  A-28213  (May  24, 
I960) 


Upon  appeal  from  a decision  of  a hearing 
examiner  in  a contest  against  a mining  claim, 
the  Director  of  the  Bureau  of  Land  Management, 
and  in  turn  the  Secretary,  can  make  all  find- 
ings of  fact  and  law  based  upon  the  record  just 
as  though  each  were  making  the  decision  in  the 
first  instance. 

United  States  v.  T.  C.  Middleswart  et  al.  , 

A- 28286  (June  9,  I960)  67  I.  D.  232 


An  applicant  for  a mining  patent  has  the 
burden  of  proving  in  a contest  against  his  claim 
that  a discovery  has  been  made  within  the 
limits  of  the  claim. 

Where  a mining  claim  is  located  in  a na- 
tional forest,  the  mining  claimant  is  required 
to  show  the  mineral  values  he  claims  by  clear 
and  unequivocal  evidence. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  I960) 


MINING  CLAIMS --Continued 
CON T ES TS  - - C ontinue d 

Under  the  Department's  rules  governing 
Government  contests  against  mining  claims, 
where  an  answer  to  a complaint  is  filed  late  the 
allegations  of  the  complaint  will  be  taken  as  ad- 
mitted by  the  contestee  and  the  case  decided 
without  a hearing  by  the  manager,  and  the  Sec- 
retary is  without  authority  to  waive  the  rules  to 
permit  the  late  filing  of  the  answer. 

United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1,  1960)  67  1.  D.311 


A bidder  at  a public  sale  who  has  been  de- 
clared purchaser  may  be  allowed  to  intervene  in 
a contest  brought  by  the  United  States  against  a 
mining  claim  covering  the  same  land. 

Leland  M.  Lucas,  A-28347  (Sept.  6,  I960) 


DETERMINATION  OF  VALIDITY 

A mining  claim  is  properly  declared  null 
and  void  where  the  evidence  shows  that  no  valu- 
able discovery  of  mineral,  such  as  would 
warrant  a prudent  man  in  the  further  expendi- 
ture of  his  labor  and  means  in  developing  a 
valuable  mine,  has  been  made  on  the  claim. 

United  States  v.  Herbert  T.  Bartron,  A-28113 
(Jan.  15,  1960) 


A mining  claim  which  is  properly  found 
invalid  for  want  of  a discovery  of  a valuable 
mineral  deposit  is  properly  declared  null  and 
void. 

The  validation  of  a placer  mining  claim 
will  not  be  extended  to  a portion  of  the  claim 
which  the  evidence  shows  to  be  nonmineral  in 
character. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  I960) 


Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that  no  valu- 
able discovery  has  been  made  on  the  claims. 

United  States  v.  Reed  H.  Parkinson,  A -28144 
(Feb.  1,  1960) 
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MINING  CLAIMS-  -Continued 

DETERMINATION  OF  VALIDITY- -Continued 

A mining  claim  which  is  properly  found 
invalid  for  want  of  a discovery  of  a valuable 
mineral  deposit  is  properly  declared  null  and 
void. 

United  States  v.  Lucetta  A.  Hunt  and  Donald  B. 
Hunt,  A- 281 89  (Feb.  29,  I960) 


Mining  claims  whose  invalidity  is  demon- 
strated by  matters  of  record  are  to  be  declared 
null  and  void  by  the  manager  of  the  land  office 
without  the  necessity  of  further  proceedings. 

Alumina  Development  Corporation  of  Utah 
et  al.  , A-28171  (Feb.  29,  I960)  67  I.  D.  68 


Deposits  of  a common  variety  of  building 
stone  which  are  not  marketable  at  a profit  are 
not  valuable  deposits  amounting  to  a discovery 
within  the  meaning  of  the  mining  laws,  and  a 
mining  claim  located  in  July  1952  for  such 
deposits  is  properly  declared  null  and  void 
where  evidence  at  a hearing  shows  that  the 
stone  was  not  marketable  at  a profit  before 
July  23,  1955,  on  which  date  the  deposits  were 
withdrawn  from  location  under  the  mining  laws 
by  section  3 of  the  act  of  July  23,  1955. 

United  States  v.  Philip  Jungert,  A-28199 
"(Apr.  14,  I960) 


Where  the  Government  brings  charges 
against  a millsite  claim  alleging  that  no  present 
use  or  occupation  of  the  claim  for  mining  pur- 
poses is  being  made,  and  a prima  facie  case  is 
established  in  support  of  the  charge,  the  burden 
shifts  to  the  claimant  to  show  compliance  with 
the  provisions  of  the  statute. 

United  States  v.  S.  M.  P.  Mining  Company, 
A-28220  (Apr.  19,  1960)  67  I.  D.  141 


A mining  claim  is  properly  declared  null 
and  void  when  the  evidence  supports  a finding 
that  a valuable  discovery  has  not  been  made 
within  the  limits  of  the  claim. 

United  States  v.  Bessie  Lee,  A-28228  (Apr.  22, 
1960) 


Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice  of 
adverse  charges  against  his  claims,  fails  to 
answer  the  charges  as  required  and  fails  to 
appeal  from  a decision  holding  his  claims  null 


MINING  CLAIMS --Continued 

DETERMINATION  OF  VALIDITY  - -Continued 

and  void,  and  where  the  claimant  takes  no 
action  with  respect  to  the  claims  for  25  years, 
the  decision  declaring  the  claims  null  and  void 
is  conclusive  and  will  not  be  reopened  if  the 
interest  of  other  parties  under  oil  and  gas 
leases  issued  by  the  United  States  have  inter- 
vened, in  the  absence  of  a legal  or  equitable 
basis  warranting  reconsideration. 

This  Department  may  declare  mining 
claims  null  and  void  after  a determination  that 
the  claims  are  abandoned  has  become  final, 
and  if,  at  that  time,  an  Executive  Order  attaches 
to  the  land  covered  by  the  abandoned  claims 
withdrawing  it  from  the  operation  of  the  public 
land  laws,  further  assertions  of  property 
rights  in  such  land,  except  in  accordance  with 
the  withdrawal  order,  are  precluded. 

Gabbs  Exploration  Company,  A- 281  39  (Apr.  25, 
1960)  67  I.  D.  160 


A mining  claim  which  is  properly  found 
invalid  for  want  of  a discovery  of  a valuable 
mineral  deposit  is  properly  declared  null  and 
void. 

United  States  v.  Jay  R.  Fogal,  A-28233 
(May  10,  I960) 


Mining  claims  may  be  declared  null  and 
void  if  the  claimants,  who  received  notice  of 
adverse  charges  against  the  claims,  fail  to 
answer  the  charges  as  required  or  to  appeal 
from  a decision  holding  the  claims  null  and 
void;  and  where  the  claimants  and  their 
grantees  take  no  action  with  respect  to  the 
contest  proceedings  but  acquiesce  for  almost 
30  years  in  a decision  declaring  the  claims 
null  and  void,  during  which  time  the  United 
States  exerts  exclusive  possessory  rights  over 
the  land,  the  decision  nullifying  the  claims  is 
conclusive  and  will  not  be  reopened  in  the  ab- 
sence of  a legal  or  equitable  basis  warranting 
reconsideration. 

Gabbs  Exploration  Company,  A- 282 13  (May  24, 

1960) 


Where  in  a contest  brought  on  an  applica- 
tion for  a mining  patent  it  is  determined  that 
no  discovery  has  been  made  on  the  claim,  the 
necessary  result  of  this  determination  is  that 
the  mining  claim  is  invalid,  even  though  the 
Department  purports  only  to  reject  the  applica- 
tion for  patent. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  I960)  67  I.  D.  417 
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MINING  CLAIMS --Continued 

DETERMINATION  OF  VALIDITY  - -Continued 

There  is  no  reasonable  or  logical  basis  for 
the  Department's  practice  in  some  mining  con- 
tests involving  applications  for  patent  to  reject 
the  application  for  lack  of  discovery  on  the 
claim  but  to  regard  the  claim  as  being  valid. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A - 2801  2 (June  10,  I960)  67  I. D.  417 


Where  it  is  shown  in  a contest  against  the 
validity  of  a placer  mining  claim  located  for 
building  stone  that  the  deposits  of  stone  are  of 
a common  variety  which  is  not  marketable  at 
a profit,  it  is  proper  to  conclude  that  no  dis- 
covery has  been  made  within  the  meaning  of 
the  mining  laws,  and  a claim  located  for  such 
deposits  is  properly  declared  null  and  void 
where  evidence  at  a hearing  shows  the  stone 
was  not  marketed  at  a profit  before  July  23, 
1955,  on  which  date  the  deposits  were  with- 
drawn from  location  under  the  mining  laws  by 
section  3 of  the  act  of  July  23,  1 955. 

United  States  v.  Jacobo  Armenta  et  al.  , 

A - 28248  (June  22,  I960) 


Since  a mining  claim  may  be  declared  in- 
valid, if  evidence  in  a contest  brought  against 
it  fails  to  show  a discovery  of  a valuable  min- 
eral deposit  necessary  to  validate  the  claim 
whether  or  not  the  contest  charges  asked  that 
the  claim  be  held  invalid,  the  amendment  of  the 
contest  charges  to  include  a prayer  that  the 
claim  be  declared  null  and  void  instead  of  only 
that  an  application  for  patent  be  rejected  is 
without  prejudice  to  the  mining  claimant. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  I960) 


Mining  claims  are  properly  declared  null  and 
void  when  the  claimant  fails  to  show  that  a dis- 
covery of  valuable  mineral  has  been  made  on  each 
of  the  claims. 

United  States  v.  C.  O.  Magnuson,  A-28373 
(Aug.  18,  1960) 


A mining  claim  on  which  final  certificate  has 
issued  pursuant  to  a patent  application  for  the 
claim  may  be  declared  null  and  void  following 
default  by  the  contestee  at  a hearing  on  the 
charge  that  the  claim  was  fraudulently  located. 

Garfield  County  Exploration  Company,  A- 28351 
(Aug.  30,  I960) 


MINING  CLAIMS --Continued 

DETERMINATION  OF  VALIDITY  - -Continued 

A mining  claim  may  properly  be  declared 
null  and  void  when  the  evidence  presented  in  a 
contest  instituted  after  the  filing  of  an  applica- 
tion for  patent  fails  to  show  that  a discovery  of 
a valuable  mineral  deposit  has  been  made;  proof 
of  fraud  or  manifest  bad  faith  of  the  mining 
claimant  is  not  required. 

United  States  v.  Walter  A.  Woodard,  A-28051 
(Oct.  3“  1960) 


DISCOVERY 

A mining  claim  is  properly  declared  null 
and  void  where  the  evidence  shows  that  no  valu- 
able discovery,  of  mineral,  such  as  would 
warrant  a prudent  man  in  the  further  expendi- 
ture of  his  labor  and  means  in  developing  a 
valuable  mine,  has  been  made  on  the  claim. 

United  States  v.  Herbert  T.  Bartron,  A-28113 
(Jan.  15,  I960) 


It  is  the  duty  of  an  applicant  for  a mining 
patent  to  keep  discovery  points  available  for 
inspection  by  Government  mining  examiners; 
the  examiners  have  no  duty  to  rehabilitate  dis- 
covery points  or  to  make  a discovery  for  the 
applicant. 

An  applicant  for  a mining  patent  has  the 
burden  of  proving  in  a contest  against  his 
claim  that  a discovery  has  been  made;  the 
Government  is  not  obliged  to  prove  either  that 
the  land  is  nonmineral  or  that  no  discovery  of 
a valuable  mineral  deposit  has  been  made. 

Neither  a presumption  of  discovery  based 
upon  the  age  of  a placer  mining  claim  and  re- 
ported recoveries  of  gold  upon  it  in  the  past 
nor  geological  inference  of  a valuable  mineral 
deposit  therein  arising  from  an  assumption 
that  an  ancient  river  channel  containing  miner- 
al deposits  similar  to  deposits  found  in  an  ad- 
joining claim  also  underlies  the  claim  is  suf- 
ficient to  establish  a discovery  which  will 
support  an  application  for  patent. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  1960) 
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MINING  CLAIMS --Continued 
DISCOVERY  - -Continued 

To  satisfy  the  requirements  of  discovery 
on  mining  claims  located  for  minerals  of 
common  occurrence,  it  must  be  shown  that 
the  deposit  can  be  extracted,  removed,  and 
marketed  at  a profit;  where  the  evidence  shows 
that  there  is  no  market  for  the  limestone  de- 
posits on  several  placer  mining  claims,  the 
claims  are  properly  declared  null  and  void. 

United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  I960) 


To  constitute  a valid  discovery  upon  a min- 
ing claim  there  must  be  a discovery  of  such  a 
valuable  deposit  of  mineral  within  the  limits  of 
the  claim  as  would  warrant  a prudent  man  in 
the  expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,  in  developing 
a valuable  mine. 

To  satisfy  the  requirement  of  discovery 
on  placer  mining  claims  located  for  sand  and 
gravel  prior  to  July  23,  1955,  it  must  be 
shown  that  the  deposits  can  be  extracted,  re- 
moved, and  marketed  at  a profit. 

United  States  v.  Reed  H.  Parkinson,  A-28144 
(Feb.  1,  I960) 


To  constitute  a discovery  of  a valuable 
mineral  there  must  be  shown  an  exposure 
within  the  limits  of  a claim  of  minerals  of 
such  character  that  a person  of  ordinary  pru- 
dence would  be  justified  in  the  further  expend- 
iture of  his  labor  and  means  with  a reason- 
able prospect  of  success  in  developing  a valu- 
able mine;  and  in  addition,  for  widespread 
nonmetalliferous  minerals  such  as  sand  and 
gravel,  it  must  be  shown  that  the  deposits  can 
be  extracted,  removed,  and  marketed  at  a 
profit. 

United  States  v.  Thomas  R.  Shuck  et  al.  , 
A-27965  (Feb.  2,  I960) 


A deposit  of  clay  which  contains  impurities 
useful  as  flux  material  in  the  manufacture  of 
sewer  pipe  but  which  is  not  of  an  unusual  or 
exceptional  nature  is  a common  clay  where  it 
is  clear  that  all  common  clays  possess  the 
same  substances  and  in  more  or  less  the  same 
degree. 

United  States  v.  Mary  A.  Mattey,  A-28009 
(Feb.  29,  I960)  67  1.  D.  63 


MINING  CLAIMS  - -Continued 
DISCOVERY  - -Continued 

To  satisfy  the  requirements  for  discovery 
on  a placer  mining  claim  located  for  a deposit 
of  clay,  it  must  be  shown  that  the  clay  is  not 
only  marketable  at  a profit  but  that  it  is  not  a 
common  clay  suitable  only  for  the  manufacture 
of  ordinary  brick,  tile,  pottery,  and  similar 
products. 

United  States  v.  Mary  A.  Mattey,  A-28009 
(Feb.  29,  I960)  67  1.  D.  63 


It  is  the  duty  of  a mining  claimant  whose 
claim  is  being  contested  to  keep  discovery 
points  available  for  inspection  by  Government 
mining  examiners;  the  examiners  have  no  duty 
to  rehabilitate  discovery  points  or  to  make  a 
discovery  for  the  claimants. 

A mining  claimant  has  the  burden  of  prov- 
ing in  a contest  against  his  claim  that  a dis- 
covery has  been  made. 

United  States  v.  Lucetta  A.  Hunt  and  Donald  B. 
Hunt,  A- 281 89  (Feb.  29,  1960) 


To  satisfy  the  requirements  of  a discovery 
on  a placer  mining  claim  located  for  sand,  it 
must  be  shown  that  the  deposit  can  be  extract- 
ed, removed,  and  presently  marketed  at  a pro- 
fit; when  such  showing  is  not  made  the  claim  is 
properly  declared  null  and  void. 

United  States  v.  Eastern  Utah  Development 
Company,  A-28179  (Feb.  29,  1960) 


To  satisfy  the  requirement  for  a discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  deposit  claimed  to  have  been  discover- 
ed could  have  been  extracted,  removed,  and 
marketed  at  a profit  prior  to  that  date. 

United  States  v.  Heirs  of  John  D.  Stack  et  al.  , 
A- 281  57  (Mar.  28,  I960) 

Deposits  of  a common  variety  of  building 
stone  which  are  not  marketable  at  a profit  are 
not  valuable  deposits  amounting  to  a discovery 
within  the  meaning  of  the  mining  laws,  and  a 
mining  claim  located  in  July  1952  for  such  de- 
posits is  properly  declared  null  and  void  where 
evidence  at  a hearing  shows  that  the  stone  was 
not  marketable  at  a profit  before  July  23,  1 955, 
on  which  date  the  deposits  were  withdrawn 
from  location  under  the  mining  laws  by  section 
3 of  the  act  of  July  23,  1955. 

United  States  v.  Philip  Jungert,  A-28199 
(Apr.  14,  I960) 
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MINING  CLAIMS --Continued 

DISCOVERY- -Continued 

A mining  claimant  must  sustain  her  appli- 
cation for  patent  by  showing  a discovery  of 
valuable  mineral  which  justifies  a person  of 
ordinary  prudence  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  pros- 
pect of  success  in  developing  a valuable  mine. 

United  States  v.  Bessie  Lee,  A-28228  (Apr.  22, 
1960) 


It  is  the  duty  of  an  applicant  for  a mining 
patent  to  keep  discovery  points  available  for 
inspection  by  Government  mining  examiners; 
the  examiners  have  no  duty  to  rehabilitate  dis- 
covery points  or  to  make  a discovery  for  the 
applicant. 

United  States  v.  jay~R.  Fogal,  A-28233 
(May  10,  1960) 


The  mere  presence  of  gold  on  a placer 
mining  claim  located  for  gold  does  not  satisfy 
the  requirement  of  the  discovery  of  a "valuable 
mineral  deposit"  under  the  mining  laws  where 
it  is  shown  that  the  amount  of  gold  present  is 
extremely  limited  and  would  not  warrant  a man 
of  ordinary  prudence  in  the  further  expenditure 
of  time  and  money  with  a reasonable  prospect 
of  success  in  developing  a paying  mine. 

United  States  v.  Robert  W.  Carnes,  A-28178 
(May  23,  1960) 


A mining  claim  is  properly  held  null  and 
void  in  the  absence  of  evidence  showing  the 
discovery  of  a valuable  mineral  deposit  which 
would  justify  a man  of  ordinary  prudence  in  the 
further  expenditure  of  his  time  and  money  with 
a reasonable  prospect  of  success  in  an  effort 
to  develop  a valuable  mine. 

United  States  v.  T.  C.  Middleswart  et  al.  , 

A- 28286  (June  9,  1960)  67  1.  D.  232 


A discovery  of  appreciable  mineral  values 
in  a small  exposure  which  is  unrelated  to  other 
mineralization  is  insufficient  to  constitute  a 
valid  discovery  of  a valuable  mineral  deposit 
where  other  exposures  on  the  claim  show  no 
mineral  values. 

United  States  v,  Kenneth  F.  and  George  A. 
Carlile,  A- 2801 2 (June  1 0,  I960)  67  I.  D.  417 


MINING  CLAIMS --Continued 

DISCOVERY  - -Continued 

Where  in  a contest  brought  on  an  applica- 
tion for  a mining  patent  it  is  determined  that 
no  discovery  has  been  made  on  the  claim,  the 
necessary  result  of  this  determination  is  that 
the  mining  claim  is  invalid,  even  though  the 
Department  purports  only  to  reject  the  applica- 
tion for  patent. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  I960)  67  I.D.  417 


Where  it  is  shown  in  a contest  against  the 
validity  of  a placer  mining  claim  located  for 
building  stone  that  the  deposits  of  stone  are  of 
a common  variety  which  is  not  marketable  at  a 
profit,  it  is  proper  to  conclude  that  no  discov- 
ery has  been  made  within  the  meaning  of  the 
mining  laws,  and  a claim  located  for  such  de- 
posits is  properly  declared  null  and  void  where 
evidence  at  a hearing  shows  the  stone  was  not 
marketed  at  a profit  before  July  23,  1955,  on 
which  date  the  deposits  were  withdrawn  from 
location  under  the  mining  laws  by  section  3 of 
the  act  of  July  23,  1955. 

United  States  v.  Jacobo  Armenta  et  al.  , 

A - 28248  (June  22,  I960) 


Since  a mining  claim  may  be  declared  in- 
valid, if  evidence  in  a contest  brought  against 
it  fails  to  show  a discovery  of  a valuable  min- 
eral deposit  necessary  to  validate  the  claim 
whether  or  not  the  contest  charges  asked  that 
the  claim  be  held  invalid,  the  amendment  of 
the  contest  charges  to  include  a prayer  that  the 
claim  be  declared  null  and  void  instead  of  only 
that  an  application  for  patent  be  rejected  is 
without  prejudice  to  the  mining  claimant. 

The  finding  of  mineralization  in  place  be- 
tween walls  of  country  rock  which  may  induce 
a prudent  person  to  undertake  further  explora- 
tion in  the  hope  of  uncovering  greater  values  is 
not  sufficient  to  constitute  a discovery  unless 
the  mineralization  exposed  is  sufficient  to  jus- 
tify a per  son  of  ordinary  prudence  in  the  further 
expenditure  of  his  labor  and  means  with  a rea- 
sonable prospect  of  success  in  developing-'a 
valuable  mine. 

An  applicant  for  a mining  patent  has  the 
burden  of  proving  in  a contest  against  his  claim 
that  a discovery  has  been  made  within  the 
limits  of  the  claim. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  I960) 
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MINING  CLAIMS- -Continued 

DISCOVERY  --Continued 

A mining  claimant  must  sustain  his  appli- 
cation for  patent  by  showing  a discovery  of 
valuable  mineral  which  justifies  a person  of 
ordinary  prudence  in  the  further  expenditure 
of  labor  and  means  with  a reasonable  prospect 
of  success  in  developing  a valuable  mine. 

United  States  v.  Santiam  Copper  Mines5  Inc.  , 
A- 28272  (June  27,  I960) 


A mining  claimant  must  sustain  his  applica- 
tion for  patent  by  showing  a discovery  of  valuable 
mineral  which  justifies  a person  of  ordinary 
prudence  in  the  further  expenditure  of  labor  and 
means  with  a reasonable  prospect  of  success  in 
developing  a valuable  mine. 

Mining  claims  are  properly  declared  null  and 
void  when  the  claimant  fails  to  show  that  a dis- 
covery of  valuable  mineral  has  been  made  on  each 
of  the  claims. 

United  States  v.  C.  O.  Magnuson,  A-28373 
(Aug.  18,  I960) 


To  satisfy  the  requirement  for  a discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  exposed  materials  appearing  within  the 
limits  of  the  claims  could  have  been  extracted, 
removed  and  marketed  at  a profit  prior  to  that 
date,  and  where  such  a showing  is  not  made  the 
mining  claim  is  properly  declared  null  and  void. 

United  States  v.  E.  J.  Fife  and  Eugene  M.  Fife, 
A - 28386  (Sept.  19,  i960) 


The  mining  laws  require  for  a valid  dis- 
covery of  mineral  on  a lode  claim  a showing  of  a 
a vein  or  lode  of  quartz  or  other  rock  in  place 
carrying  gold  or  some  other  valuable  mineral 
deposit  which  would  warrant  a prudent  man  in 
the  expenditure  of  his  time  and  money  in  an 
effort  to  develop  a valuable  mine. 

United  States  v.  Walter  A.  Woodard,  A-28051 
(Oct.  3,  1960) 

Establishing  the  presence  of  low  value 
minerals  in  a lode  claim,  which  a prudent  man 
would  not  be  justified  in  spending  time  and 
money  to  develop,  with  a reasonable  prospect  of 
success  in  developing  a valuable  mine,  is  in- 
sufficient to  constitute  valid  discovery  under 
mining  laws.  It  is  not  enough  that  the  showing 
would  warrant  further  exploration  in  the  hopes 
of  finding  a valuable  deposit. 

United  States  v.  Harold  Ahlstrom  et  al.  , 
A-28490  (Dec.  16,  I960) 


MINING  CLAIMS- -Continued 
HEARINGS 

The  submission  on  appeal  of  new  evidence 
purporting  to  show  discovery,  which  is  lacking 
in  probative  value,  and  evidence  of  relocation 
or  amendment  of  the  claim,  which  has  no  rele- 
vance to  the  issue  of  discovery,  does  not  war- 
rant granting  a new  hearing  in  a mining  con- 
test. 

United  States  v.  Lucetta  A.  Hunt  and  Donald  B. 
Hunt,  A- 281 89  (Feb.  29,  I960) 


A hearing  is  not  required  by  departmental 
practice  or  by  the  requirements  of  due  process 
on  the  rejection  of  an  application  for  a patent 
on  mining  claims  which,  26  years  before  the 
application  was  filed,  were  declared  null  and 
void  by  a default  decision  after  notice  of 
charges  against  the  claims,  including  a charge 
that  the  claims  were  abandoned,  and  an  oppor- 
tunity for  a hearing  thereon  were  given  the 
record  title  owner  of  the  claims. 

Gabbs  Exploration  Company,  A-28139  (Apr.  25, 
1 960)  67  I.  D.  160 


Mining  claimants  who  assert  that  placer 
claims  within  the  boundaries  of  the  Navajo 
reservation  are  not  on  Indian  land  because  they 
are  relocations  of  old  locations  which  were  ex- 
cluded from  the  reservation  will  be  afforded  an 
opportunity  to  present  evidence  of  the  facts  up- 
on which  they  rely  to  exclude  the  claims  from 
the  reservation. 

John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  I960)  67  I.  D.  181 


LANDS  SUBJECT  TO 

Land  embraced  in  an  oil  and  gas  prospect- 
ing permit  becomes  subject  to  mineral  location, 
all  else  being  regular,  as  soon  as  the  permit 
expires  and  not  only  when  the  notation  of  the 
expiration  of  the  permit  is  made. 

Mining  claims  are  null  and  void  where  the 
claims  are  located  after  December  31,  1952, 
and  prior  to  February  10,  1954,  on  lands  then 
in  outstanding  oil  and  gas  leases  and  the  re- 
quirements of  the  act  of  August  13,  1954,  under 
which  the  claims  might  have  been  validated, 
were  not  met. 

Alumina  Development  Corporation  of  Utah 
et  al.  , A-28171  (Feb.  29,  I960)  67  I.  D.  68 
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MINING  CLAIMS--Continued 

LANDS  SUBJECT  TO- -Continued 

A mining  claim  located  on  land  withdrawn 
for  powersite  purposes  is  null  and  void  where 
such  location  was  made  prior  to  the  act  of 
August  11,  1 955. 

Frank  M.  Whitenack,  A-28206  (Mar.  29,  I960) 


Notices  of  the  location  of  mining  claims 
on  lands  covered  by  lease  issued  under  the 
Recreation  and  Public  Purposes  Act  are  prop- 
erly rejected  because  such  lands  are  not 
subject  to  mining  location  until  the  Secretary 
of  the  Interior  has  adopted  regulations  per- 
mitting disposition  of  minerals  under  the 
mining  laws  on  such  lands. 

Carl  F.  Murray  and  Clinton  D.  Coker, 
A-28188  (Apr.  13,  I960)  67  1.  D.  132 


In  view  of  the  Department's  regulation  that 
lands  classified  as  suitable  for  disposition 
under  the  Small  Tract  Act  shall  be  segregated 
from  all  appropriation,  including  locations 
under  the  mining  laws,  mining  claims  located 
on  lands  earlier  classified  as  suitable  for  dis- 
position as  small  tracts  are  invalid. 

Las  Vegas  Sand  and  Gravel  Co.  , Inc. , A- 2776 1 
(June  l6~  I960)  671.  D.  259 


Land  included  in  an  application  to  withdraw 
the  land  from  location  or  entry  under  the  gen- 
eral mining  laws  for  the  use  of  a F ederalagen- 
cy  is  not  subject  to  mining  location  since  the 
notation  of  the  filing  of  the  application  on  the 
land  office  records  segregates  the  land  from 
lands  available  for  disposal  under  the  public 
land  laws 

A mining  claim  purportedly  located  before 
August  1 1,  1955,  on  land  withdrawn  for  power- 
site  purposes  is  null  and  void. 

Lyla  S.  Lofgren,  A-28358  (July  20,  I960) 


Land  which  was  reserved  from  the  State  of 
New  Mexico  by  the  United  States  and  classified 
in  1916  as  "actually  or  prospectively  valuable 
for  the  development  of  water  powers"  was  not 
open  to  mineral  location  after  the  passage  of  the 
Federal  Power  Act  of  June  20,  1920,  in  the 
absence  of  restoration  of  the  land  to  entry  under 
section  24  of  the  act,  and  a mining  claim 
located  in  1937  and  amended  in  1940  was  void 
ab  initio  where  no  such  restoration  of  the  land 
To"  entry  had  taken  place. 

Beverly  Ellis  Caperton,  A-28402  (Oct.  13,  I960) 


MINING  CLAIMS --Continued 
MILL  SITES 

A millsite  claim  is  properly  declared  in- 
valid where  the  claim  is  not  occupied  or  used 
for  mining  or  milling  purposes. 

A vague  intention  to  use  or  occupy  land 
embraced  in  a millsite  claim  for  mining  or 
milling  purposes  at  some  time  in  the  future  is 
not  sufficient  to  comply  with  the  requirements 
of  section  2337  of  the  Revised  Statutes  for 
obtaining  a millsite. 

Where  the  Government  brings  charges 
against  a millsite  claim  alleging  that  no  present 
use  or  occupation  of  the  claim  for  mining  pur- 
poses is  being  made,  and  a prima  facie  case 
is  established  in  support  of  the  charge,  the 
burden  shifts  to  the  claimant  to  show  compli- 
ance with  the  provisions  of  the  statute . 

Where  land  located  as  a millsite  is  not  be- 
ing used  for  mining  and  milling  purposes  at  the 
time  a patent  for  it  is  applied  for,  the  applicant 
must  show  occupation  by  improvement  or  other- 
wise sufficient  to  evidence  an  intended  use  of 
the  claim  in  good  faith  for  mining  and  milling 
purposes  and  where  the  only  improvement  on 
a claim  is  an  excavation  useful  only  if  a pro- 
jected mill  is  built  on  adjoining  claim,  the 
requirement  of  the  statute  has  not  been  met. 

United  States  v.  S.  M.  P.  Mining  Company, 

A- 28220  (Apr.  19,  I960)  67  I.  D.  141 


PATENT 

It  is  the  duty  of  an  applicant  for  a mining 
patent  to  keep  discovery  points  available  for 
inspection  by  Government  mining  examiners ; 
the  examiners  have  no  duty  to  rehabilitate  dis- 
covery points  or  to  make  a discovery  for  the 
applicant. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  I960) 


An  application  for  mineral  patent  is  pro- 
perly rejected  where  the  claim  was  located  on 
land  which  was  withdrawn  for  powersite  pur- 
poses at  the  time  the  location  was  made. 

Frank  M.  Whitenack,  A-28206  (Mar.  29,  I960) 

A mining  claimant  must  sustain  her  appli- 
cation for  patent  by  showing  a discovery  of 
valuable  mineral  which  justifies  a person  of 
ordinary  prudence  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  pros- 
pect of  success  in' developing  a valuable  mine. 

United  States  v.  Bessie  Lee,  A- 28228  (Apr.  22, 
1960) 
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MINING  CLAIMS --Continued 


PATENT  - -Continued 

Where  in  a contest  brought  on  an  applica- 
tion for  a mining  patent  it  is  determined  that 
no  discovery  has  been  made  on  the  claim,  the 
necessary  result  of  this  determination  is  that 
the  mining  claim  is  invalid,  even  though  the 
Department  purports  only  to  reject  the  applica- 
tion for  patent. 

After  location  of  a mining  claim  but  prior 
to  discovery,  a mining  claimant  has  no  rights 
as  against  the  United  States  but  is  a mere 
licensee  or  tenant  at  will;  he  acquires  a right 
of  exclusive  possession  as  against  the  United 
States,  which  is  property  in  the  fullest  sense 
of  the  word,  only  after  making  a discovery. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  I960)  67  1.  D.  417 


An  application  for  patent  of  a placer  min- 
ing claim  is  properly  rejected  where  the  claim- 
ant fails  to  prove  the  existence  of  a discovery 
of  a valuable  mineral  deposit  within  the  limits 
of  the  claim. 

United  States  v.  Robert  W.  Carnes,  A-28178 
(May  23,  I960) 

An  application  for  patent  on  a mining  claim 
is  properly  rejected  when  the  evidence  introduc- 
ed in  a contest  hearing  fails  to  disclose  a pre- 
sent discovery  of  a valuable  mineral  deposit. 

United  States  v.  Santiam  Copper  Mines,  Inc.  , 

A- 28272  (June  27,  I960) 


Since  a mining  claim  may  be  declared  in- 
valid, if  evidence  in  a contest  brought  against 
it  fails  to  show  a discovery  of  a valuable  min- 
eral deposit  necessary  to  validate  the  claim 
whether  or  not  the  contest  charges  asked  that 
the  claim  be  held  invalid,  the  amendment  of 
the  contest  charges  to  include  a prayer  that  the 
claim  be  declared  null  and  void  instead  of  only 
that  an  application  for  patent  be  rejected  is 
without  prejudice  to  the  mining  claimant. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A -2840 5 (June  27,  I960) 


Under  the  act  of  July  20,  1956,  the  holder 
of  a mining  claim  is  entitled  to  a mineral  patent 
for  minerals  reserved  to  the  United  States  under 
a surface  patent  only  if  he  has  a valid  claim  at 
the  time  of  application  for  patent. 

Gabbs  Exploration  Company,  A-28213  (Supp.  ) 
(July  11,  I960) 


PA T EN  T - - C ontinue  d 

An  application  for  patent  on  a mining  claim 
is  properly  rejected  where,  more  than  twenty- 
four  years  before  the  application  was  filed,  the 
claim  was  declared  null  and  void  by  default  de- 
cision regularly  rendered  after  notice  and  an 
opportunity  for  hearing  thereon  were  given  to 
the  conte stee. 

Garfield  County  Exploration  Company,  A-28351 
(Aug.  30,  I960) 


POSSESSORY  RIGHT 

After  location  of  a mining  claim  but  prior 
to  discovery,  a mining  claimant  has  no  rights 
as  against  the  United  States  but  is  a mere 
licensee  or  tenant  at  will;  he  acquires  a right 
of  exclusive  possession  as  against  the  United 
States,  which  is  property  in  the  fullest  sense  of 
the  word,  only  after  making  a discovery. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  1960)  67  I.  D.  417 


POWER  SITE  LANDS 

Mining  claims  located  on  lands  which  are 
later  withdrawn  or  reserved  for  power  pur- 
poses are  forfeited  and  properly  declared  null 
and  void  if  the  mining  claimant  does  not  file 
the  notice  of  location  required  by  section  4 of 
the  act  of  August  11,  1955,  within  the  time 
required  by  the  act. 

United  States  v.  M.  V.  Browning,  Adminis- 
trator, A-28182  (Apr.  14,  1960) 

A notice  of  location  of  a placer  mining 
claim  filed  pursuant  to  section  4 of  the 
Mining  Claims  Rights  Restoration  Act  is  not 
to  be  rejected  because  the  person  filing  it  has 
not  submitted  proof  of  ownership  of  the  claim 
since  neither  the  statute  nor  regulations  re- 
quire that  such  proof  be  submitted  at  the  time 
of  filing;  but  before  the  filing  is  accepted  the 
person  may  be  required  to  submit  a showing 
that  he  is  the  owner  of  the  claims  or  authoriz- 
ed to  make  the  filing  on  behalf  of  the  owner. 

John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  I960)  67  I.  D.  181 

A mining  claimant  who  fai  Is  to  file  the 
notice  of  location  required  by  the  act  of  Au- 
gust 11,  1955,  within  the  time  allowed  by  the 
act  forfeits  his  rights  to  his  claim  and  the  claim 
is  properly  declared  null  and  void. 


B.  E.  Burnaugh,  A-28340  (July  12,  I960) 
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POWER  SITE  LANDS --Continued 

A mining  claim  purportedly  located  before 
August  1 1,  1955,  on  land  withdrawn  for  power- 
site  purposes  is  null  and  void. 

Lyla  S.  Lofgren,  A-28358  (July  20,  1960) 


Where  a mining  claim  is  bisected  by  a for- 
est service  trail  which  antedates  it  and  is,  thus, 
excepted  from  the  mining  claim  and  where  other 
uses  of  the  claim  as  a helicopter  landing  field  and 
camping  area  are  infrequent,  mining  operations 
cannot  be  said  to  substantially  interfere  with  oth- 
er uses  of  the  land  within  the  mining  claim  so  as 
to  warrant  a complete  prohibition  of  placer  min- 
ing pursuant  to  section  2(b)  of  the  act  of  August  11, 
1955. 

United  States  v.  Mrs.  Reho  Wolfe,  A-28361 
(Aug.  18,  1960) 


The  Department  accepts  the  decision  of  the 
United  States  District  Court  in  MacDonald  v. 
Best  holding  that  the  Mining  Claims  Rights 
Restoration  Act  of  1955  does  not  provide  for,  or 
authorize,  the  forfeiture  of  mining  claims  lo- 
cated on  power  site  lands  for  failure  of  the 
claimant  to  file  a copy  of  his  notice  of  location 
in  the  land  office  within  the  time  specified  in  the 
act. 

B.  E.  Burnaugh,  A-28340  (Supp.  ) 

(Oct.  4,  1960)  67  I.  D.  366 


Land  which  was  reserved  from  the  State  of 
New  Mexico  by  the  United  States  and  classified 
in  1916  as  "actually  or  prospectively  valuable 
for  the  development  of  water  powers"  was  not 
open  to  mineral  location  after  the  passage  of  the 
Federal  Power  Act  of  June  20,  1920,  in  the 
absence  of  restoration  of  the  land  to  entry  under 
section  24  of  the  act,  and  a mining  claim 
located  in  1937  and  amended  in  1940  was  void 
ab  initio  where  no  such  restoration  of  the  land 
to  entry  had  taken  place. 

Beverly  Ellis  Caperton,  A-28402  (Oct.  13,  1960) 


Mining  claims  located  partially  within  a 
powersite  reserve  on  land  which  has  been  in- 
cluded in  a project  which  is  operating  or  being 
constructed  under  a license  or  permit  issued 
under  the  Federal  Power  Act  or  other  statute 
are  null  and  void  to  the  extent  of  their  inclu- 
sion within  the  project  area. 

John  Henry  Jones,  A-28525  (Nov.  25,  I960) 


MINING  CLAIMS- -Continued 

POWER  SITE  LANDS- -Continued 

A mining  claim  filed  before  August  11, 
1955,  and  located  on  lands  then  unavailable  for 
location  due  to  a prior  withdrawal  for  power- 
site  purposes,  is  void,  and  a later  attempt  to 
amend  the  location  is  ineffective  if,  on  the  date 
of  filing  the  amended  notice  of  location,  the 
lands  were  withdrawn  for  reclamation  pur- 
poses. 

Fred  Orebaugh,  A-28482  (Nov.  28,  1960) 


SPECIAL  ACTS 

Mining  claims  are  null  and  void  where  the 
claims  are  located  after  December  31,  1952, 
and  prior  to  February  10,  1954,  on  lands  then 
in  outstanding  oil  and  gas  leases  and  the  re- 
quirements of  the  act  of  August  13,  1954,  under 
which  the  claims  might  have  been  validated, 
were  not  met. 

Alumina  Development  Corporation  of  Utah 
etal.,  A- 281 71  (Feb.  29,  I960)  67  1.  D.  68 


Mining  claims  located  on  lands  which  are 
later  withdrawn  or  reserved  for  power  pur- 
poses are  forfeited  and  properly  declared  null 
and  void  if  the  mining  claimant  does  not  file 
the  notice  of  location  required  by  section  4 of 
the  act  of  August  11,  1955,  within  the  time 
required  by  the  act. 

United  States  v.  M.  Y.  Browning,  Adminis- 
trator, A-28182  (Apr.  14,  I960) 


After  repeated  acceptance  of  late  rental 
payments  on  mining  claims  within  the  Papago 
Indian  Reservation,  the  Department  need  not 
and  should  not  declare  the  claims  null  and  void, 
for  a payment  only  1 or  2 days  late  under  a 
regulation  which  permits  but  does  not  require 
invalidation  of  claims  for  failure  to  pay  rental 
on  or  before  the  due  date. 

Mrs.  Frances  S.  Warner,  A-28265  (June  2, 
1960) 


A mining  claimant  who  fails  to  file  the 
notice  of  location  required  by  the  act  of  Au- 
gust 11,  1955,  within  the  time  allowed  by  the 
act  forfeits  his  rights  to  his  claim  and  the  claim 
is  properly  declared  null  and  void. 

B.  E.  Burnaugh,  A-28340  (July  12,  I960) 
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MINING  CLAIMS-  -Continued 

SPECIAL  ACTS- -Continued 

The  Department  accepts  the  decision  of  the 
United  States  District  Court  in  MacDonald  v. 
Best  holding  that  the  Mining  Claims  Rights 
Restoration  Act  of  1955  does  not  provide  for, 
or  authorize,  the  forfeiture  of  mining  claims 
located  on  powersite  lands  for  failure  of  the 
claimant  to  file  a copy  of  his  notice  of  location 
in  the  land  offi c e within  the  time  specified  in 
the  act. 

B.  E.  Burnaugh,  A-28340  (Supp.  ) 

(Oct.  4,  I960)  67  I.  D.  366 


SURFACE  USES 

A verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected  and 
the  use  of  the  surface  resources  denied  to  a 
mining  claimant  who  files  such  statement  after 
the  termination  of  the  period  of  150  days  pre- 
scribed by  the  statute  for  such  filing. 

James  H.  Marsh,  A-28322  (June  13,  I960) 


A verified  statement  required  under  the  act 
of  July  23,  1955,  is  properly  rejected  and  the 
use  of  the  surface  resources  denied  to  a mining 
claimant  who  files  such  statement  after  the  ter- 
mination of  the  period  of  1 50  days  prescribed 
by  the  statute  for  such  filing. 

The  statutory  requirement  for  mailing  by 
registered  mail  of  a copy  of  the  published  notice 
described  in  section  5 of  the  act  of  July  23, 

1 955,  to  a mining  claimant  is  met  by  the  mailing 
of  the  notice  by  registered  mail  to  his  address 
of  record  and  it  is  immaterial  that  he  may  not 
have  personally  received  the  notice  because  he 
did  not  live  at  the  address. 

Paul  J.  Hinkey,  A- 28345  (July  12,  I960) 

67  I.  D.  288 


Where  a mining  claim  is  bisected  by  a for- 
e st  service  trail  which  antedate s it  and  is,  thus, 
excepted  from  the  mining  claim  and  where  other 
uses  of  the  claim  as  a helicopter  landing  field  and; 
camping  area  are  infrequent,  mining  operations 
cannot  be  said  to  substantially  interfere  with  oth- 
er uses  of  the  land  within  the  mining  claim  so  as 
to  warrant  a complete  prohibition  of  placer  min- 
ing pursuant  to  section  2(b)  of  the  act  of  August  1 1 
1955. 

United  States  v.  Mrs.  Reho  Wolfe,  A-28361 
(Aug.  18,  I960) 


MINING  CLAIMS- -Continued 
TITLE 

An  applicant  for  patent  to  mining  claims 
can  hardly  claim  to  be  a bona  fide  purchaser 
for  value  of  the  claims  when  prior  to  and  at 
the  time  of  his  purchase  the  public  records  of 
the  Department  show  that  the  claims  had  been 
declared  null  and  void  and  the  applicant's  own 
abstract  of  title  shows  entries  on  the  county 
records  of  issuance  by  the  United  States  of  aui 
oil  and  gas  lease  on  part  of  the  land  in  the 
claims  and  of  a patent  on  another  part  of  the 
land. 

Gabbs  Exploration  Company,  A-281 39  (Apr.  25, 
1960)  67  1.  D.  160 


WITHDRAWN  LAND 

A mining  claim  located  on  land  when  it 
was  open  to  mineral  location  but  on  which  no 
discovery  was  made  prior  to  the  withdrawal 
of  the  land  from  the  operation  of  the  mining 
laws  is  not  a valid  existing  right  which  will 
be  saved  from  the  operation  of  the  withdrawal. 

United  States  v.  Charles  L.  Seeley  and 
Gerald  F,  Lopez,  A-28127  (Jan.  28,  I960) 


Since  the  effect  of  a withdrawal  of  public 
land  is  to  prevent  the  further  acquisition  of 
pri  vate  rights  in  such  land,  a mining  claim  on 
such  land  not  already  validated  by  discovery  of 
a valuable  mineral  deposit  at  the  time  of  with- 
drawal is  null  and  void. 

United  States  v.  Heirs  of  John  D.  Stack  et  al.  , 

A - 281  57  (Mar.  28,  I960) 

A mining  claim  located  on  revested  Oregon 
and  California  railroad  grant  land  withdrawn 
from  all  forms  of  appropriation,  including  the 
mining  laws,  confers  no  rights  on  the  locator 
and  the  claim  is  properly  declared  null  and 
void,  despite  the  fact  that  the  land  is  later 
restored  from  the  withdrawal. 

Flora  B,  Petersen,  A-281 93  (Mar.  28,  I960) 


An  application  for  mineral  patent  is  pro- 
perly rejected  where  the  claim  was  located  on 
land  which  was  withdrawn  for  powersite  pur- 
poses at  the  time  the  location  was  made. 

A mining  claim  located  on  land  withdrawn 
for  powersite  purposes  is  null  and  void  where 
such  location  was  made  prior  to  the  act  of 
August  11,  1 955. 

Frank  M.  Whitenack,  A -28206  (Marv  29,  I960) 


MINING  CLAIMS  - -Continued 


MULTIPLE  MINERAL  DEVELOPMENT  ACT 
- - Continued 
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WITHDRAWN  LANDS  - -Continued 

This  Department  may  declare  mining 
claims  null  and  void  after  a determination 
that  the  claims  are  abandoned  has  become 
final,  and  if,  at  that  time,  an  Executive  Order 
attaches  to  the  land  covered  by  the  abandoned 
claims  withdrawing  it  from  the  operation  of  the 
public  land  laws,  further  assertions  of  property 
rights  in  such  land,  except  in  accordance  with 
the  withdrawal  order,  are  precluded. 

Gabbs  Exploration  Company,  A- 281 39  (Apr.  25, 
'i960)  ~ 67  L D.  160 


Mining  claimants  who  assert  that  placer 
claims  within  the  boundaries  of  the  Navajo 
reservation  are  not  on  Indian  land  because  they 
are  relocations  of  old  locations  which  were  ex- 
cluded from  the  reservation  will  be  afforded  an 
opportunity  to  present  evidence  of  the  facts  up- 
on which  they  rely  to  exclude  the  claims  from 
the  reservation. 

John  D.  Archer,  Stephen  P,  Smoot,  A -28 174 
(May  3,  I960)  67  1.  D.  181 


Lands  withdrawn  by  public  land  orders 
from  all  forms  of  appropriation  under  the  pub- 
lic land  laws,  including  the  mining  laws,  for 
use  in  the  Pine  Flat  Dam  and  Reservoir 
Project,  under  the  supervision  of  the  Depart- 
ment of  the  Army,  cannot  be  opened  to  mining 
location  where  the  Department  of  the  Army 
does  not  give  its  approval  or  consent  to  such 
action. 

Francis  N.  Dlouhy,  A-28479(Nov.  22,  I960) 


A mining  claim  filed  before  August  1 1, 

1955,  and  located  on  lands  then  unavailable  for 
location  due  to  a prior  withdrawal  for  power - 
site  purposes,  is  void,  and  a later  attempt  to 
amend  the  location  is  ineffective  if,  on  the  date 
of  filing  the  amended  notice  of  location,  the 
lands  were  withdrawn  for  reclamation  pur- 
poses. 

Fred  Orebaugh,  A-28482  (Nov.  28,  1960) 


VERIFIED  STATEMENT  - -Continued 

August  13,  1954,  subscribes  his  signature  to 
a statement  that  he  is  making  the  statement 
under  oath  and  a notary  public  signs  and  seals 
an  acknowledgement  of  the  officer’s  signature, 
the  statement  is  considered  to  have  been  made 
under  oath  and  thus  verified. 

The  verified  statement  filed  by  a mining 
claimant  pursuant  to  section  7 of  the  act  of 
August  13,  1954,  must  be  under  oath. 

Where  a statement  filed  pursuant  to  section 
7 of  the  act  of  August  13,  1954,  does  not  on  its 
face  show  that  it  was  sworn  to,  yet  in  fact  it 
was  sworn  to,  the  fact  that  the  oath  was  admin- 
istered may  be  shown  by  evidence  outside  the 
record. 

The  signature  of  a corporate  officer  to  a 
verification  of  a statement  filed  pursuant  to 
section  7 of  the  act  of  August  13,  1954,  or  the 
corporate  seal  stamped  on  each  page  of  the 
statement  is  a sufficient  signature  to  the  state- 
ment, if  a signature  is  necessary. 

Alumina  Development  Corporation  of  Utah 
et  al.  , A-28171  (Feb.  29,  I960)  67  1.  D.  68 


NATIONAL  PARK  SERVICE  AREAS 
LAND 
Use 

In  determining  the  question  of  delay,  or  ex- 
cuse for  delay,  by  the  City  and  County  of  San 
Francisco  in  its  construction  of  the  water  power 
system  permitted  by  the  Raker  Act  in  Yosemite 
National  Park  and  Stanislaus  National  Forest, 
the  City's  operations  since  the  passage  of  the 
Act  must  be  examined  because  the  United  States 
is  not  bound  by  laches  or  neglect  of  duty  on  the 
part  of  its  officers  and  agents. 

City  and  County  of  San  Francisco  - Raker  Act 
Application  for  Change  in  Location  of  Right  - 
Of-Way,  M- 36603  (Sept.  8,  1960)  67  1.  D.  322 


MULTIPLE  MINERAL  DEVELOPMENT  ACT 

VERIFIED  STATEMENT  NOTICE 


Where  an  officer  of  a corporation  filing  a 
statement  pursuant  to  section  7 of  the  act  of 


The  statutory  requirement  for  mailing  by 
registered  mail  of  a copy  of  the  published  notice 
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NOTICE  - -Continued 

described  in  section  5 of  the  act  of  July  23, 

1955,  to  a mining  claimant  is  met  by  the  mailing 
of  the  notice  by  registered  mail  to  his  address 
of  record  and  it  is  immaterial  that  he  may  not 
have  personally  received  the  notice  because  he 
did  not  live  at  the  address. 

Paul  J.  Hinkey,  A-28345  (July  12,  I960) 

67  I.  D.  288 


OIL  AND  GAS  LEASES  - -Continued 

GENERALLY  - -Continued 

acquired  lands  subject  to  the  consent  of  the 
agency  using  the  surface. 

Whether  an  Oil  and  Gas  Lessee  May  Drill 
Water  Wells  to  Procure  Water  Necessary  to 
the  Development  of  His  Lease,  M- 36 591 
(May  9,  I960) 


A junior  offeror  for  an  oil  and  gas  lease  is 
not  entitled  as  a matter  of  right  to  notice  of  ac- 
tions taken  on  a prior  offer. 

Sun  Oil  Company,  A-28354  (July  22,  I960) 

67  I.  D.  298 


An  interpretation  of  a requirement  for 
filing  oil  and  gas  lease  offers  which  is  con- 
tained in  instructions  to  Bureau  employees  and 
distributed  as  a part  of  the  Bureau  of  Land 
Management  Manual  does  not  constitute  notice 
to  the  public  of  the  contents  of  the  interpreta- 
tion. 

Barbara  Rubenstein,  A-28508  (Dec.  28,  1960) 


OIL  AND  GAS  LEASES 
GENERALLY 

Where  a document  purports  to  be  both  a 
power  of  attorney  and  an  assignment  and  the 
person  given  the  power  or  the  assignment  acts 
under  the  document  as  attorney  in  fact  in  mak- 
ing a number  of  assignments  on  behalf  of  his 
principal,  which  assignments  are  approved,  he 
will  not  be  allowed  later  to  treat  the  document 
as  an  assignment  to  him. 

John  Wight,  A-28230  (Apr.  14,  I960) 


The  owner  of  an  oil  and  gas  lease  on 
public  land  has  the  implied  right  to  drill  and 
use  a water  well  upon  his  lease  where  it  is 
reasonably  necessary  to  do  so  in  order  to 
develop  the  lease  under  its  terms.  He  may 
not,  however,  drill  such  a well  for  the  purpose 
of  using  the  water  elsewhere  than  on  the  lease 
without  acquiring  a right-of-way  for  transport- 
ing the  water.  The  same  right  exists  upon 


One  who  fails  to  appeal  from  a rejection  of 
his  oil  and  gas  lease  application  loses  any  rights 
he  might  have  had  in  the  issuance  of  a lease  and 
has  no  standing  to  complain  thereafter. 

Duncan  Miller,  A-28267  (June  8,  1960) 


A junior  offeror  for  an  oil  and  gas  lease  is 
not  entitled  as  a matter  of  right  to  notice  of  ac- 
tions taken  on  a prior  offer. 

Sun  Oil  Company,  A-28354  (July  22,  I 960) 

67  I.  D.  298 


An  applicant  for  an  oil  and  gas  lease  has 
the  duty  of  keeping  the  Department  informed  of 
an  address  at  which  communications  from  the 
Department  concerning  the  offer  will  reach  him 
and  if  he  fails  to  do  so,  rendering  it  impossible 
for  the  Department  to  send  him  a lease,  he  will 
be  considered  to  have  abandoned  his  offer. 

Kewanee  Oil  Company,  A-28325 
(July  28,  1960)  67  1.  D.  305 


Although  the  term  "primary  term"  used  in 
the  Mineral  Leasing  Act  to  apply  to  a non- 
competitive oil  and  gas  lease  ordinarily  means 
the  initial  term  of  years  as  set  forth  in  the 
lease,  the  legislative  history  of  section  4(d)  of 
the  Mineral  Leasing  Act  Revision  of  1960,  is 
such  as  to  require  the  conclusion  that,  as  there 
used,  it  means  all  periods  in  the  life  of  the 
lease  prior  to  its  extension  by  reason  of  the 
production  of  oil  and  gas  in  paying  quantities. 

"Primary  Term"  as  used  in  the  Mineral 
Leasing  Act  Revision  of  I960,  Defined, 

M-36605  (Sept.  23,  I960)  67  I.  D.  357 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska',  an  oil 
and  gas  lease  offer  must  be  rejected  when  ap- 
proval is  given  to  a subsequently  filed  selec- 
tion of  land  for  the  University  of  Alaska. 

J.  L.  McCarrey,  Jr.  , Juliana  D.  Wilson, 

A- 28436  (Nov.  14,  I960) 
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OIL  AND  GAS  LEASES  - -Continued 

ACQUIRED  LANDS  LEASES 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  must  be  rejected  if  it 
is  not  accompanied  by  a statement  as  to  owner- 
ship of  operating  rights  in  the  interest  not  own- 
ed by  the  United  States. 

Duncan  Miller,  A-28168  (Feb.  2,  I960) 


An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where 
the  applicant  does  not  accompany  his  applica- 
tion with  a statement  as  to  whether  he  is  the 
sole  party  in  interest,  as  required  for  a pub- 
lic land  lease  offer. 

Acquired  lands  oil  and  gas  lease  applica- 
tions will  not  be  rejected  for  failure  to  comply 
with  a requirement  added  to  the  public  land 
leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regula- 
tions which  added  the  requirement  also  applied 
to  acquired  lands  applications. 

Bert  Wheeler,  A-28253  (May  23,  I960) 

67  I.  D.  203 


An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where  the 
applicant  does  not  accompany  his  application 
with  a statement  as  to  whether  he  is  the  sole 
party  in  interest,  as  required  for  a public  land 
lease  offer. 

An  acquired  lands  oil  and  gas  lease  applica- 
tion will  not  be  rejected  for  failure  to  comply 
with  a requirement  added  to  the  public  land 
leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regulations 
which  added  the  requirement  also  applied  to  ac- 
quired lands  applications. 

Arthur  J.  Boeve,  A-28445  (Oct.  13,  I960) 


An  offer  to  lease  lands  for  oil  and  gas 
which  covers  lands  in  excess  of  2,  560  acres  by 
less  than  10  percent  will  not  be  rejected  with 
loss  of  priority  where  the  offeror  mistakenly 
thought  that  his  offer  was  within  the  acreage 
limitation  because  the  United  States  owned  only 
a 75  percent  interest  in  the  oil  and  gas. 

Merwin  E,  Liss,  Cumberland  and  Allegheny 

Gas  Company,  A-28393  (Oct.  19,  I960) 
67  1.  D.  385 


OIL  AND  GAS  LEASES  - -Continued 

ACQUIRED  LANDS  LEASES  - -Continued 

An  acquired  linds  lease  offer  for  land  in 
which  the  United  Spates  owns  only  a fractional 
interest  in  the  minerals  may  be  allowed  where 
the  acreage  applied!  for  exceeds  2,  560  acres 
but  the  excess  is  not  more  than  10  percent  over 
2, 560  acres. 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  is  defective  if  it  is  not 
accompanied  by  a statement  as  to  ownership  of 
operating  rights  in  the  interest  not  owned  by  the 
United  States,  and  the  offer  confers  no  priority 
upon  the  applicant  until  such  time  as  the  state- 
ment is  filed. 

Merwin  E.  Liss,  Cumberland  and  Allegheny 
Gas  Company,  A-28393  (Oct.  19,  I960) 

67  I.  D.  385 


An  oil  and  gas  lease  offer  for  acquired 
lands  will  not  be  rejected  for  insufficiency  of 
description  where  the  pertinent  regulation  re- 
quired that  the  lands  be  described  in  a manner 
consistent  with  the  description  in  the  deed  to 
the  United  States  and  where  the  description  in 
the  offer  covering  a portion  of  an  acquired 
tract  follows  successive  monuments  by  courses 
and  distances  along  the  outside  boundary  of  the 
tract,  as  shown  by  the  survey  of  the  land  by  the 
acquiring  agency,  except  that  one  boundary 
dividing  the  tract  is  a line  along  a water  course 
described  by  courses  and  distances  from  one 
point  on  the  outside  boundary  to  another  point 
on  the  outside  boundary. 

Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 


ACREAGE  LIMITATIONS 

Under  the  former  departmental  regulation 
governing  acreage  limitations,  an  offeror 
holding  excess  acreage  at  the  time  of  filing  an 
offer  was  entitled  to  30  days  within  which  to 
reduce  his  holdings  and  if  he  did  so  within  that 
time  his  offer  did  not  lose  priority  as  of  the 
time  of  filing. 

John  H.  Anderson,  T.  K.  and  Evelyn  H. 
Sterling,  A-28218  (May  23,  I960) 

67  I.  D.  209 


An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  may  be  allowed  where 
the  acreage  applied  for  exceeds  2,  560  acres  but 
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OIL  AND  GAS  LEASES-  - Continued 

ACREAGE  LIMITATIONS --Continued 

the  acreage  applied  for  exceeds  2,  560  acres  but 
the  excess  is  not  more  than  10  percent  over 
2,  560  acres. 

Merwin  E.  Liss,  Cumberland  and  Allegheny 
Gas  Company,  A-28393  (Oct.  19,  1960) 

67  I.  D.  385 


APPLICATIONS 

An  offer  to  lease  for  oil  and  gas  which  does 
not  contain  a description  sufficient  to  identify 
the  land  is  properly  rejected  with  loss  of 
priority. 

Merwin  E.  Liss,  A-28142  (Jan.  19,  1960) 


One  who  fails  to  appeal  from  the  rejection 
of  an  oil  and  gas  lease  offer  is  not  entitled  to 
reinstatement  of  the  application  with  priority 
over  an  intervening  applicant,  even  though  the 
rejection  was  erroneous. 

Betty  Ketchum,  A-28132  (Jan.  21,  I960) 

67  I.  D.  40 


The  departmental  ruling  that  land  included 
in  an  outstanding  oil  and  gas  lease  is  not  avail- 
able for  leasing  to  others  and  that  an  applica- 
tion filed  for  such  land  must  be  rejected  re- 
gardless of  whether  the  outstanding  lease  was 
or  was  not  properly  extended  is  adhered  to. 

Duncan  Miller  et  al.  , A-28258  etal.  (Feb.  10, 
1960) 


An  oil  and  gas  lease  application  is  pro- 
perly rejected  where  the  lands  applied  for  are 
included  in  an  outstanding  oil  and  gas  lease 
issued  pursuant  to  a prior  application. 

Duncan  Miller,  A-28172  (Feb.  11,  I960) 


It  is  proper  to  reject  offers  to  lease  un- 
surveyed land  in  Alaska  under  the  Mineral 
Leasing  Act  where  the  description  given  in  one 
offer  does  not  close  and  where  the  probable 
acreage  included  in  the  other  offer  is  in  excess 
of  the  limitation  prescribed  by  departmental 
r egulation. 

Wayland  B.  Lipscomb,  Charles  M.  Carruthers, 
A-28159  (Feb.  24,  I960) 


OIL  AND  GAS  LEASES  - -Continued 
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Where  an  oil  and  gas  lease  offer  is  filed 
by  the  offeror  as  agent  for  a corporation,  the 
offer  is  defective  and  must  be  rejected  where 
the  statements  required  by  the  oil  and  gas 
regulations  to  accompany  the  offer  are  not 
filed  with  the  offer. 

Roy  M.  Johnson,  A-28173  (Feb.  29,  1960) 


An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  is  covered  by 
outstanding  leases  even  though  such  leases 
may  have  been  improperly  extended. 

Blanche  W.  Sweeney,  A-28202  (Apr.  14,  I960) 

67  I.  D.  139 


Acquired  lands  oil  and  gas  lease  applica- 
tions will  not  be  rejected  for  failure  to  comply 
with  a requirement  added  to  the  public  land 
leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regula- 
tions which  added  the  requirement  also  applied 
to  acquired  lands  applications. 

An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where 
the  applicant  does  not  accompany  his  applica- 
tion with  a statement  as  to  whether  he  is  the 
sole  party  in  interest,  as  required  for  a pub- 
lic land  lease  offer. 

Bert  Wheeler,  A-28253  (May  23,  I960) 
67  1.  D.  203 


When  an  oil  and  gas  lease  offer  is  improp- 
erly excluded  from  a drawing  to  determine 
the  priority  of  conflicting,  simultaneously- 
filed  offers,  a new  drawing  must  be  held. 

Under  the  former  departmental  regulation 
governing  acreage  limitations,  an  offeror  hold- 
ing excess  acreage  at  the  time  of  filing  an 
offer  was  entitled  to  30  days  within  which  to 
reduce  his  holdings  and  if  he  did  so  within  that 
time  his  offer  did  not  lose  priority  as  of  the 
time  of  filing. 

An  offeror  who  files  less  than  the  requir- 
ed 5 copies  of  his  offer  retains  priority  of 
filing  if  he  files  the  requisite  number  of  copies 
within  30  days. 

John  H.  Anderson,  T.  K.  and  Evelyn  H. 
Sterling,  A-28218  (May  23,  I960) 

67  I.  D.  209 
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A suspension  of  an  oil  and  gas  lease  term 
during  military  service  of  the  lessee  granted 
by  a competent  official  of  the  Department  of  the 
Interior,  though  based  upon  an  error  of  law, 
segregates  the  land  embraced  in  the  lease  and 
prevents  initiation  of  rights  by  other  lease 
offerors  until  termination  of  the  erroneous  sus- 
pension is  noted  in  the  tract  book. 

E.  B.  Todhunter,  Victoria  L.  Cuccia,  A-28197 
(May  23,  I960) 


The  manager  of  a land  office  has  no  duty 
or  authority  to  ignore  any  portion  of  an  oil  and 
gas  lease  offer  in  order  to  regard  it  as  a valid 
offer. 

A joint  oil  and  gas  lease  offer  signed  by 
only  one  of  the  offerors  is  incomplete  and  must 
be  rejected  in  its  entirety;  it  cannot  be  con- 
sidered as  the  individual  offer  of  the  one  sign- 
ing. 

A1  Warden,  Lawrence  T.  Eastes,  A-28262 
(May  31,  I960)  67  1.  D.  223 


An  oil  and  gas  lease  offer  is  properly  re- 
jected when  the  offeror  fails  to  file  the  neces- 
sary number  of  copies  within  the  time  permitted. 

The  time  indicated  by  the  official  time 
stamp  on  an  oil  and  gas  lease  offer  must  be 
accepted  as  conclusively  establishing  the  time 
the  offer  was  filed  in  the  absence  of  positive 
evidence  showing  that  the  stamping  is  erroneous. 

C.  A.  Fleetwood,  A-28250  (June  3,  1960) 


A lessee  of  an  oil  and  gas  lease  who  relin- 
quishes his  lease  is  not  thereby  disqualified 
from  applying  for  a new  lease  of  the  same  lands. 

Duncan  Miller,  A-28293,  A-28456  (June  7,  I960) 


Land  included  in  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  to  others  and 
an  application  for  such  land  must  be  rejected. 

Edwin  G.  Gibbs  et  al.  , A-28261  (June  8,  I960) 
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One  who  files  a public  land  oil  and  gas  ap- 
plication for  acquired  land  gains  no  -rights  to 
the  land. 


OIL  AND  GAS  LEASES  - -Continued 
APPLICA  TIONS  - - C ontinued 

The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancellation  of 
oil  and  gas  leases  are  proper  as  to  unsurveyed 
lands  which,  according  to  determinations  of  the 
cadastral  engineering  officer  based  upon  the 
applicants'  descriptions  of  the  land,  conflict 
with  leases  issued  pursuant  to  prior  offers. 

Where  a lease  is  issued  on  unsurveyed 
land  pursuant  to  an  application  which  partially 
conflicted  with  a prior  lease  and  the  subsequent 
lease  omittedpart  of  the  land  applied  for  which 
did  not  conflict  with  the  prior  lease,  thus  creat- 
ing a hiatus  between  the  two  leases,  and  where 
the  hiatus  canbe  closed  by  adding  to  the  descrip- 
tion in  the  subsequent  lease  a metes  and  bounds, 
description  of  the  land  in  the  hiatus,  the  sub- 
sequent lease  will  be  so  amended.  Where  leases 
for  unsurveyed  land  partially  conflict  with  out- 
standing leases  based  upon  prior  offers  and  the 
conflicts  can  be  eliminated  by  excepting  the 
areas  in  conflict  from  the  descriptions  in  the 
subsequent  leases,  the  subsequent  leases  are 
properly  canceled  as  to  the  area  in  conflict  by 
excepting  that  area  from  the  lands  included  in 
the  subsequent  leases. 

Oil  and  gas  lease  applications  for  unsurvey- 
ed lands  will  not  be  suspended  pending  actual 
survey  to  establish  whether  a portion  of  the 
lands  applied  for  conflicts  with  prior  offers 
where  determinations  based  upon  the  appli- 
cants' descriptions  of  the  land  show  such  con- 
flict and  there  is  no  evidence  that  the  conflict 
does  not  exist. 

Waring  Bradley,  James  M.  Snowden,  A-28294, 
A- 283 1 8 (June  28,  I960)  67  I.  D.  241 


An  offer  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  extended 
term  must  be  rejected,  whether  the  extension 
is  valid  or  not,  because  such  lands  are  not  open 
to  filing  until  the  cancellation  or  termination  of 
the  lease  has  been  noted  on  the  tract  book. 

W.  W.  Priest,  A-28319  (June  28,  1960) 


Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north  half 
of  the  bed  of  the  San  Juan  River  from  the  Utah- 
Colorado  border  to  the  mouth  of  Chinle  Creek 
are  properly  rejected  in  view  of  the  pendency  of 
litigation  between  the  United  States  and  Utah 
over  title  to  the  bed  of  the  river  and  the  uncer- 
tainty of  any  determination  that  the  land  does  not 
fall  within  the  Navajo  Indian  Reservation. 


Duncan  Miller,  A-28267  (June  8,  1960) 


Pexco,  Inc.,  et  al.  , A-2801 7 (July  1 1,  I960) 
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A person  otherwise  qualified  to  hold  a non- 
competitive oil  and  gas  lease  is  not  disqualified 
from  filing  an  offer  simply  because  he  knew  a 
prior  lease  of  the  land  was  to  be  relinquished  and 
filed  his  offer  in  reliance  on  such  relinquishment. 

A person  otherwise  qualified  to  hold  a non- 
competitive oil  and  gas  lease  is  not  disqualified 
from  filing  an  offer  because  he  relinquished  a 
lease  on  the  same  land  or  because  he  knew  that 
a lease  of  the  land  was  to  be  relinquished  and 
filed  his  offer  in  reliance  on  such  relinquish- 

Duncan  Miller,  A-28359  (July  18,  I960) 

ment. 

Duncan  Miller,  A-28398  (Aug.  31,  I960) 

An  applicant  for  an  oil  and  gas  lease  has 
the  duty  of  keeping  the  Department  informed  of 
an  address  at  which  communications  from  the 
Department  concerning  the  offer  will  reach  him 
and  if  he  fails  to  do  so,  rendering  it  impossible 
for  the  Department  to  send  him  a lease,  he  will 
be  considered  to  have  abandoned  his  offer. 

A withdrawal  of  an  oil  and  gas  lease  offer 
received  over  the  signature  of  the  applicant 
takes  effect  from  the  moment  it  is  filed  and  all 
rights  and  obligations  under  the  offer  are  at  an 
end  eo  instante  and  this  is  so  even  though  the 

Kewanee  Oil  Company,  A- 28325 
(July  28,  1960)  67  I.  D.  305 

withdrawal  might  have  been  filed  by  mistake. 

Lauren  W.  Gibbs,  A-28384  (Sept.  21,  I960) 

67  I.  D.  350 

An  offer  to  lease  for  oil  and  gas  lands  cov- 
ered by  an  oil  and  gas  lease  in  its  extended  term 
because  of  partial  assignments  must  be  rejected, 
whether  the  extension  is  valid  or  not,  because 
such  lands  are  not  open  to  filing  until  the  cancel- 
lation or  termination  of  the  lease  has  beennoted 
on  the  tract  book. 

Where  an  offeror  appeals  from  the  rejec- 
tion of  his  noncompetitive  offer  to  lease  for  oil 
and  gas  and  it  appears  that  the  land  it  de- 
scribes is  covered  by  a prior  offer,  action  on 
the  appeal  of  the  junior  offeror  should  await 
final  action  on  the  senior  offer. 

Bette  M.  Snyder,  A-28362  (July  28,  I960) 

Gaylord  O.  Mickelson,  A-28238 
(Sept.  26,  1960) 

An  oil  and  gas  lease  offer  for  lands  in- 
cluded in  outstanding  leases  must  be  rejected. 

Duncan  Miller,  A-28378  (Aug.  5,  1960) 

Oil  and  gas  offers  describing  strips  of  un- 
surveyed land  which  are  surrounded  by  other 
public  land  oil  and  gas  leases  are  improperly 
rejected  where  there  is  no  doubt  that  the  strips 
exist  and  they  are  more  than  10  chains  wide  or 

The  first  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a lease 
issued  to  him  but  only  a right  to  be  preferred 
over  other  applicants  if  a lease  is  to  be  issued, 
and  his  offer  is  properly  rejected  if  the  land 
applied  for  is  subsequently  withdrawn  from 
mineral  leasing. 

abut  other  lands  leased  or  optioned  by  the 
offeror. 

Union  Oil  Company  of  California,  A-28241 
(Sept.  26,  1960) 

Denver  R.  Williams,  A-28162  (Aug.  9,  1960) 

67  I.  D.  315 

An  application  for  an  acquired  lands  oil  and 
gas  lease  is  improperly  rejected  where  the  ap- 
plicant does  not  accompany  his  application  with 
a statement  as  to  whether  he  is  the  sole  party  in 
interest,  as  required  for  a public  land  lease 

A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
from  applying  for  a new  lease  of  the  same  lands. 

offer. 

An  acquired  lands  oil  and  gas  lease  appli- 
cation will  not  be  rejected  for  failure1  to  com- 

Duncan  Miller,  A-28433  (Aug.  30,  I960) 

ply  with  a requirement  added  to  the  public  land 
leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regulations 
which  added  the  requirement  also  applied  to  ac- 
quired lands  applications. 

Arthur  J.  Boeve,  A-28445  (Oct.  13,  I960) 
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An  offeror  who  first  approaches  a counter 
for  the  purpose  of  filing  an  offer  to  lease  and 
who  thereupon  makes  an  oral  declaration  to  the 
clerk  that  he  wants  to  file  an  application  shall 
be  considered  to  have  made  a proper  first 
offer  and  will  be  granted  priority  over  an  offeror 
who  secondly  approaches  the  counter  and,  sub- 
sequent to  the  oral  declaration,  physically 
tenders  his  application. 

Robert  L.  Bunnel,  R.  M.  Young,  Jr.,  A-28462 
(Oct.  18,  1960) 


Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to  others 
and  an  application  to  lease  such  land  must  be 
rejected. 

M.  Finell  et  al.  , A-28544,  A-28552 
A-28555  (Nov.  14,  I960)  67  I.  D.  393 


Oil  and  gas  lease  offers  which  do  not  com- 
ply with  the  mandatory  requirements  of  the 
regulations  must  be  rejected  without  priority, 
and  in  offeror's  unfamiliarity  with  new  require- 
ments which  are  not  referred  to  in  the  oil  and 
gas  lease  offer  form  required  to  be  used  by  ap- 
plicants is  no  basis  for  allowing  oil  and  gas 
lease  offers  which  do  not  comply  with  a recent- 
ly adopted  regulation  for  filing  an  offer. 

The  regulatory  provisions  permitting  ap- 
proval of  a lease  offer  which  meets  all  other 
requirements  for  filing  except  that  it  is  on  a 
lease  form  not  currently  in  use  or  on  a form 
not  correctly  reproduced  (providing  it  contains 
the  statement  that  the  offeror  agrees  to  be 
bound  by  the  terms  and  conditions  of  the  lease 
form  in  effect  at  the  date  of  filing)  do  not  war- 
rant allowance  of  offers  which  do  not  comply 
with  a recently  adopted  requirement  for  filing, 
and  where  information  as  to  whether  an  offeror 
is  the  sole  party  in  interest  is  required  by 
regulation  an  offer  which  does  not  include  that 
information  is  defective,  regardless  of  the  form 
on  which  the  offer  is  filed. 

Genia  Ben  Ezra  et  al.  , A-28397,  A-28484 
(Nov.  16,  1960)  67  1.  D.  400 


An  oil  and  gas  lease  offer  filed  while  an 
outstanding  lease  of  the  same  land  remains 
effective  is  properly  rejected;  an  offer 
simultaneously  filed  with  other  offers  to  lease 
the  same  land  is  properly  included  in  a drawing 
and  rejected  when  the  lease  is  awarded  in  re- 
sponse to  an  offer  which  acquired  priority  in 
the  drawing. 

Harold  Ladd  Pierce,  A-28495  (Nov.  22,  I960) 

67  I.  D.  428 
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The  time  of  filing  oil  and  gas  offers  is  de- 
termined by  the  time  stamp  on  the  offers; 
sequence  of  filing  is  not  necessarily  reflected 
by  the  serial  number  assigned  to  the  offers. 

Harold  Ladd  Pierce,  A-28495  (Nov.  22,  1960) 

67  I.  D.  428 


Oil  and  gas  lease  applications  are  proper- 
ly rejected  where  information  as  to  whether  or 
not  the  offeror  is  the  sole  party  in  interest  was 
not  submitted  as  required  by  regulation,  43 
CFR,  1959  Supp.  , 192.  42(e)(3)(iii). 

S.  & B.  Oil,  Incorporated,  et  al.  , A-28500, 

A - 2850  1 , A-28520  (Dec.  15,  I960) 


Where  the  last  two  sentences  of  a regula- 
tion might  be  read  to  permit  15  days  for  filing  a 
statement  which  is  required  by  the  first  sen- 
tence to  be  filed  with  the  offer,  an  applicant 
who  submits  the  statement  within  15  days  after 
filing  his  offer  will  be  held  to  have  complied 
with  the  requirement. 

Barbara  Rubenstein,  A-28508  (Dec.  28,  1960) 


ASSIGNMENTS  OR  TRANSFERS 

The  departmental  ruling  (62  I.  D.  216 
(1955),  64  I.  D.  127  (1957),  and  135  (1956)) 
that  the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the 
effect  of  continuing  in  force  all  segregated 
leases  of  undeveloped  lands  is  adhered  to. 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

Duncan  Miller  et  al.  , A- 28258  et  al.  . iFeh  10 

i960)  ' 


If.  subsequent  to  the  approval  by  the 
Department  of  an  assignment  of  an  oil  and  gas 
lease,  it  appears  that  there  is  a controversy 
as  to  the  validity  of  the  assignment  which,  if 
known  to  the  Department  before  approval  of 
the  assignment,  would  have  precluded  action 
on  the  assignment  until  the  controversy  had 
been  resolved  by  the  parties  themselves  or  the 
courts,  the  Department  will  not  rescind  the 
approval  but  will  not  approve  further  assign- 
ments of  rights  stemming  from  the  disputed 
assignment  or  permit  drilling  by  anyone 
claiming  operating  rights  derived  from  the 
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disputed  assignment  for  a period  of  time  suf- 
ficient to  permit  the  parties  to  resolve  the 
controversy  over  the  validity  of  the  assignment 
by  agreement  or  litigation. 

Anthony  C.  VonderBecke,  Anchorage  Gas  and 
Oil  Development,  Inc.,  A-28073  (Feb.  11, 

i960] 


An  assignment  of  overriding  royalty  on  a 
producing  oil  and  gas  lease  will  not  be  approv- 
ed when  the  assignor  fails  to  show  ownership 
of  the  royalty  interest. 

Where  a document  purports  to  be  both  a 
power  of  attorney  and  an  assignment  and  the 
person  given  the  power  or  the  assignment  acts 
under  the  document  as  attorney  in  fact  in  mak- 
ing a number  of  assignments  on  behalf  of  his 
principal,  which  assignments  are  approved,  he 
will  not  be  allowed  later  to  treat  the  document 
as  an  assignment  to  him. 

John  Wight,  A-28230  (Apr.  14,  I960) 


The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

The  departmental  ruling  (62  I.  D.  216 
(1955),  64  I.D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the 
effect  of  continuing  in  force  all  segregated 
leases  of  undeveloped  lands  is  adhered  to. 

Louise  Safarik  et  al.  , A-28307,  etc.  (Apr.  22, 
1960) 


Where  three  original  executed  counter- 
parts of  an  instrument  assigning  to  the  same 
parties  separate  parcels  of  land  or  interests 
therein  out  of  a single  oil  and  gas  lease  are 
filed,  the  assignment  may  be  approved,  all 
else  being  regular,  and  it  is  improper  to  re- 
quire a separate  instrument  of  assignment  as 
to  each  parcel  being  assigned. 

Edwin  G.  Gibbs  et  al.  , A- 28261  (June  8,  I960) 

67  I.  D.  229 
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The  departmental  ruling  (62  I.  D.  216 
(1955),  64  1.  D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the  effect 
of  continuing  in  force  all  segregated  leases  of 
undeveloped  lands  is  adhered  to. 

The  Department's  supplemental  decision  in 
Franco  Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

Richard  M.  Ferguson  et  al.  , A-28409,  A-28465 
(June  1 3,  1 960) 


Under  the  regulation  in  effect  at  times 
material  to  this  appeal,  the  pendency,  at  the 
expiration  of  the  5-year  extended  term  of  a 
lease,  of  an  application  for  a partial  assign- 
ment of  the  lease  did  not  segregate  the  leased 
lands  and  such  lands  were  available  for  leasing 
within  the  meaning  of  43  CFR,  1958  Supp.  , 
192.42(d)  on  the  day  after  the  lease  expired. 

Clem  Daneau,  A-28309  (June  14,  I960) 


Acquired  land  inadvertently  included  in  an 
oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  is  properly  excluded  therefrom 
upon  discovery  of  the  error  and  a subsequent 
assignment  of  the  lease  as  to  such  land  confers 
no  right  upon  the  assignee  so  that  the  assign- 
ment is  properly  denied  approval. 

Gale  Thomas,  A-28357  (July  27,  1960) 


The  assignor  oi  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior  to  its 
approval,  relinquish  the  lease  without  the  con- 
currence of  the  assignee. 

James  S.  Holmberg,  Robert  Schulein, 

A-- 28364  (July  28,  I960)  67  I.  D.  302 


The  partial  assignment  of  an  oil  and  gas 
lease  during  the  single  5-year  extension  of  the 
lease  term  under  section  1 7 of  the  Mineral 
Leasing  Act,  as  amended,  segregates  the  as- 
signed and  the  retained  portions  of  the  lease 
and  both  portions  of  the  lease  continue  in  full 
force  and  effect  for  a minimum  period  of  2 
years  after  the  effective  date  of  the  assignment, 
in  accordance  with  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of  July  29, 
1954,  but  the  terms  of  the  segregated  leases 
are  not  further  extended  by  later  partial  as- 
signments out  of  the  segregated  leases. 


Duncan  Miller,  A-28378  (Aug.  5,  I960) 
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The  Department's  supplemental  decision  of 
September  30,  1958,  in  Franco  Western  Oil 
Company  et  al.  , 65  I.  D.  427,  will  not  be  modi- 
fied to  afford  recognition  to  partial  assignments 
of  oil  and  gas  leases  filed  during  the  month  of 
September  1958,  at  a time  when  the  leases  were 
in  the  twelfth  month  of  the  tenth  year  of  the  ex- 
tended terms  of  such  leases. 

Southern  California  Petroleum  Corporation 
et  al.  , A - 28236  (Sept.  30,  I960) 


The  departmental  ruling  (62  I.  D.  216 
(1955),  64  1.  D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
duripg  their  extended  5-year  term  has  the  ef- 
fect pf  continuing  in  force  all  segregated  leases 
of  undeveloped  lands  is  adhered  to. 

The  Department's  supplemental  decision 
in  Frando-Western  Oil  Company  et  al.  , 65  1.  D. 
427,  is  adhered  to. 

Raymond  J.  Hansen  et  al.  , A-28489,  etc. 

(Sept.  29,  1960)  67  I.  D.  362 


Where  at  the  time  a partial  assignment  of 
the  record  title  of  an  oil  and  gas  lease  was 
filed  the  regulations  governing  assignments  did 
not  require  a statement  by  an  assignee  that  he 
is  the  sole  party  in  interest,  similar  to  that  re- 
quired at  the  time  of  an  offeror,  the  assignment 
is  not  to  be  refused  recognition. 

M.  Finell  et  al.  , A-28544,  A-28552, 

A- 28555  (Nov.  14,  I960)  67  I. D.  393 


Where  the  holder  of  an  undivided  interest 
in  an  oil  and  gas  lease  which  is  in  its  extended 
term  by  reason  of  production  assigns  his 
interest  as  to  a portion  of  the  leased  land,  the 
lease  is  not  segregated  into  separate  leases 
with  the  consequence  that  the  lease  as  to  the 
assigned  portion  is  deemed  terminated  because 
it  does  not  include  a producing  well. 

An  assignment  of  less  than  the  whole 
interest  in  a portion  of  the  acreage  included  in 
an  oil  and  gas  lease  at  one  time  is  not  a partial 
assignment  of  the  lease  within  the  meaning  of 
section  30(a)  of  the  Mineral  Leasing  Act  and 
does  not  segregate  the  lease  into  separate 
leases. 

Kirby  Petroleum  Company  et  al.  , A-28414 
(Nov.  17,  1960)  67  1.  D.  404 


BONDS 

Although  the  bond  required  to  be  filed  by 
an  applicant  for  a noncompetitive  oil  and  gas 
lease  on  land  patented  with  a reservation  of 
mineral  rights  to  the  United  States  for  the  pro- 
tection of  the  owner's  surface  rights  may  no 
longer  need  to  include  coverage  for  the  protec- 
tion of  the  United  States  and  prior  lessees  or 
permittees  on  the  same  land,  the  bond  may 
properly  be  required  of  the  lease  applicant 
where  he  does  not  show  that  he  has  been  unable 
to  secure,  or  hindered  in  securing,  a bond 
because  of  the  extended  coverage. 

Duncan  Miller,  A-28246  (May  23,  I960) 


CANCELLATION 

The  cancellation  of  noncompetitive  oil  and 
gas  lease  on  the  grounds  that  it  issued  for 
lands  included  in  an  outstanding  oil  and  gas 
lease  is  improper  where  it  is  later  demon- 
strated that  the  former  is  not  in  conflict  with 
the  latter  or  any  other  leases. 

Gaylord  O.  Mickelson,  A-27952  (Jan.  27, 

1960) 


Where  an  oil  and  gas  lease  is  issued  be- 
fore final  action  has  been  taken  on  a protest 
by  a former  lessee  of  the  land  against  the  ter- 
mination of  his  lease,  the  second  lease  need 
not  be  canceled  where  the  protest  is  found  to 
be  lacking  in  merit. 

Duncan  Miller,  A-28184  (Mar.  21,  1960) 


An  oil  and  gas  lease  issued  in  response  to 
a lease  offer  filed  before  notation  on  the  tract 
book  of  the  termination  of  a prior  lease  extend- 
ed by  an  unauthorized  suspension  of  its  term 
must  be  canceled. 

E.  B.  Todhunter,  Victoria  L.  Cuccia, 

A-28197  (May  23,  I960) 


The  partial  rejection  of  an  pil  and  gas 
lease  application  and  the  partial  cancellation  of 
oiP  and  gas  leases  are  proper  as  to  unsurveyed 
lands  which,  according  to  determinations  of  the 
cadastral  engineering  officer  based  upon  the 
applicants'  descriptions  of  the  land,  conflict 
with  leases  issued  pursuant  to  prior  offers. 


Waring  Bradley,  James  M.  Snowden,  A-28294, 
A- 283 18  (June  28,  I960)  67  I.  D.  241 
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An  oil  and  gas  lease  offer  containing  a metes 
and  bounds  description  of  the  land  to  be  leased 
which  overlaps  land  in  an  existing  lease  should 
be  rejected  to  the  extent  of  the  overlap  and  when 
a lease  is  inadvertently  issued  for  all  of  the  land 
described  in  the  offer  it  is  proper  to  cancel  that 
lease  to  the  extent  of  the  conflict  as  soon  as  the 
error  is  discovered. 

Andreas  J.  Wikan,  A-28356  (July  18,  I960) 


An  oil  and  gas  lease  for  unsurveyed  lands  in 
Alaska,  which  has  been  issued  on  the  basis  of  a 
description  defective  because  it  was  not  connected 
to  a permanent  monument  as  required  by  the  reg- 
ulation then  in  effect,  will  not  be  canceled  if  there 
is  no  question  as  to  the  identity  of  the  land  or  the 
qualifications  of  the  lessee  and  if  there  are  no  in- 
tervening rights. 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  I960) 

An  oil  and  gas  lease  issued  for  lands 
covered  by  an  outstanding  oil  and  gas  lease  is- 
sued pursuant  to  a prior  valid  offer  must  be 
canceled. 

The  cancellation  of  an  oil  and  gas  lease  on 
the  ground  that  it  was  issued  for  lands  included 
in  an  outstanding  oil  and  gas  lease  is  improper 
where  it  is  later  demonstrated  that  there  is  no 
conflict. 

Gaylord  O.  Mickelson,  A-27952  (Supp.  ) 

(Sept.  26,  I960) 


An  oil  and  gas  lease  offer  cannot  be  held  to 
be  deficient  and  leases  issued  in  response 
thereto  cancelled  merely  because  the  offer  was 
filed  one  minute  after  the  opening  of  the  land 
office;  no  inference  is  to  be  drawn  from  this 
fact  that  the  first  offeror  was  not  qualified  to 
receive  a lease. 

Duncan  Miller,  A-28509  (Oct.  20,  1960) 


CONSENT  OF  AGENCY 

An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  land  under  the  administration  of  a 
government  agency  which  does  not  consent  to 
such  leasing. 

Henrietta  Koslosky,  Joseph  W.  Alexander, 

A- 28411  (Aug.  26,  i960) 


OIL  AND  GAS  LEASES  - -Continued 

CONSENT  OF  AGENCY  - -Continued 

An  acquired  lands  oil  and  gas  lease  will  not 
be  issued  on  lands  administered  by  the  Forest 
Service  until  the  applicant  has  filed  written  con- 
sent to  stipulations  required  by  the  Forest 
Service  as  conditions  to  issuance  of  the  lease. 

Jane  R.  Carter,  A-28394  (Nov.  30,  I960) 


DESCRIPTION  OF  LAND 

A description  in  an  acquired  lands  oil  and 
gas  lease  offer  for  a tract  of  unsurveyed  land 
which  uses  as  part  of  the  boundary  a line 
drawn  on  a map  prepared  by  the  acquiring 
agency,  but  which  does  not  give  the  course  or 
distance  for  such  line,  is  incomplete  and  is 
not  a complete  and  accurate  description  of  the 
land  applied  for. 

An  acquired  lands  oil  and  gas  lease  offer 
which  described  a tract  of  unsurveyed  land  in 
terms  of  the  tract  number  given  it  when  it  was 
acquired  by  the  United  States,  the  outside 
boundary  of  the  tract,  as  surveyed  by  the  ac- 
quiring agency,  and  a line  run  from  a point 
on  the  outside  boundary  to  another  point  on  the 
outside  boundary  by  course  and  distance,  and 
which  had,  as  part  of  the  description,  a map 
used  by  the  agency  administering  the  land  on 
which  the  part  of  the  tract  desired  was  marked 
out,  complied  with  the  regulation  in  effect  at 
the  time  the  offer  was  filed. 

An  offer  to  lease  for  oil  and  gas  which  does 
not  contain  a description  sufficient  to  identify 
the  land  is  properly  rejected  with  loss  of 
priority. 

Merwin  E.  Liss,  A-28142  (Jan.  19,  1960) 


An  oil  and  gas  lease  offer  for  parts  of  a 
riverbed  is  properly  rejected  where  the  des- 
cription of  the  tracts  is  insufficient  to  identify 
the  land  to  be  leased. 

Malcolm  C.  Petrie,  A-28130  (Feb.  17,  I960) 


It  is  proper  to  reject  offers  to  lease  un- 
surveyed land  in  Alaska  under  the  Mineral 
Leasing  Act  where  the  description  given  in  one 
offer  does  not  close  and  where  the  probable 
acreage  included  in  the  other  offer  is  in  excess 
of  the  limitation  prescribed  by  departmental 
regulation. 

Wayland  B.  Lipscomb,  Charles  M.  Carruthers, 
A- 281  59  (F eb.  24,  1960) 
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DESCRIPTION  OF  LAND- -Continued 

A noncompetitive  oil  and  gas  lease  offer 
covering  unsurveyed  land  is  properly  accepted 
when  the  description  contained  therein  clearly 
describes  the  land  in  two  noncontiguous  tracts 
by  means  of  one  continuous  description,  even 
tnough  the  second  tract  is  described  between 
descriptions  of  the  two  halves  of  the  first 
tract. 

Duncan  Miller,  A-28176  (Feb.  29,  I960) 


An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  surveyed  lands  which  are  desig- 
nated in  the  offer  as  unsurveyed  lands  and 
described  by  metes  and  bounds,  even  though 
the  offer  gives  what  probably  will  be  the  des- 
cription of  the  lands  when  they  are  surveyed. 

L.  E.  Linck,  A-28190  (Apr.  1,  I960) 

67  I.  D.  113 


Where  an  oil  and  gas  lease  on  sections  of 
land  bordering  on  the  coast  of  Alaska  describes 
every  individual  legal  subdivision  in  each  sec- 
tion, the  lease  embraces  all  of  the  uplands  in 
those  sections  down  to  the  line  of  mean  high 
tide. 

L.  E.  Linck,  A-28251  (May  23,  I960) 


The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancellation  of 
oil  and  gas  leases  are  proper  as  to  unsurveyed 
lands  which,  according  to  determinations  of  the 
cadastral  engineering  officer  based  upon  the 
applicants'  descriptions  of  the  land,  conflict 
with  leases  issued  pursuant  to  prior  offers. 

Oil  and  gas  lease  applications  for  unsur- 
veyed lands  will  not  be  suspended  pending  ac- 
tual survey  to  establish  whether  a portion  of 
the  lands  applied  for  conflicts  with  prior  offers 
where  determinations  based  upon  the  appli- 
cants' descriptions  of  the  land  show  such  con- 
flict and  there  is  no  evidence  that  the  conflict 
does  not  exist. 

Where  a lease  is  issued  on  unsurveyed 
land  pursuant  to  an  application  which  partially 
conflicted  with  a prior  lease  and  the  subsequent 
lease  omittedpart  of  the  land  applied  for  which 
did  not  conflict  with  the  prior  lease,  thus  creat- 
ing a hiatus  between  the  two  leases,  and  where 
the  hiatus  canbe  closedby adding  to  the  descrip- 
tion in  the  subsequent  lease  a metes  and  bounds 
description  of  the  land  in  the  hiatus,  the  sub- 
sequent lease  will  be  so  amended.  Where  leases 
for  unsurveyed  land  partially  conflict  with  out- 
standing leases  based  upon  prior  offers  and  the 
conflicts  can  be  eliminated  by  excepting  the 
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areas  in  conflict  from  the  descriptions  in  the 
subsequent  leases,  the  subsequent  leases  are 
properly  canceled  as  to  the  area  in  conflict  by 
excepting  that  area  from  the  lands  included  in 
the  subsequent  leases. 

Waring  Bradley,  James  M.  Snowden,  A-28294, 
A_-28318  (June  28,  I960)  67  I.  D.  241 


An  error  in  the  course  of  the  seventh  of 
eleven  calls  in  the  metes  and  bounds  descrip- 
tion of  unsurveyed  public  land  in  an  oil  and  gas 
lease  offer  will  be  disregarded  when  the  point 
to  be  reached  by  such  call  is  a natural  object 
and  the  offer  will  not  be  rejected  on  the  ground 
that  the  failure  of  the  described  boundary  to 
close  makes  identification  of  the  land  to  be 
leased  uncertain. 

Don  Pelletier,  Ethel  Pelletier,  A-28327 
(July  11,  1960) 


An  oil  and  gas  lease  offer  containing  a metes 
and  bounds  description  of  the  land  to  be  leased 
which  overlaps  land  in  an  existing  lease  should 
be  rejected  to  the  extent  of  the  overlap  and  when 
a lease  is  inadvertently  issued  for  all  of  the  land 
described  in  the  offer  it  is  proper  to  cancel  that 
lease  to  the  extent  of  the  conflict  as  soon  as  the 
error  is  discovered. 

Andreas  J.  Wikan,  A-28356  (July  18,  I960) 


An  oil  and  gas  lease  for  unsurveyed  lands  in 
Alaska,  which  has  been  issued  on  the  basis  of  a 
description  defective  because  it  was  not  connected 
to  a permanent  monument  as  required  by  the  reg- 
ulation then  in  effect,  will  not  be  canceled  if  there 
is  no  question  as  to  the  identity  of  the  land  or  the 
qualifications  of  the  lessee  and  if  there  are  no  in- 
tervening rights. 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  1960) 


Where  a noncompetitive  offer  for  an  oil  and 
gas  lease  in  Alaska  describes  two  parcels  of  un- 
surveyed land  using  as  a point  of  beginning  in 
each  description,  a public  land  survey  corner 
which  has  never  been  surveyed  and  is  therefore 
not  a "permanent  monument"  to  which  a metes 
and  bounds  description  may  be  tied,  but  a proper 
permanent  monument  is  used  as  a secondary  tie 
in  the  description  of  one  parcel,  the  latter  cor- 
rects the  defect  in  the  description  of  the  other 
parcel. 

Warren  A.  Silver,  Paul  Costa,  A-28355 
(July  25,  I960) 
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An  oil  and  gas  lease  offer  for  acquired 
lands  will  not  be  rejected  for  insufficiency  of 
description  where  the  pertinent  regulation  re- 
quired that  the  lands  be  described  in  a manner 
consistent  with  the  description  in  the  deed  to 
the  United  States  and  where  the  description  in 
the  offer  covering  a portion  of  an  acquired  tract 
follows  successive  monuments  by  courses  and 
distances  along  the  outside  boundary  of  the  tract, 
as  shown  by  the  survey  of  the  land  by  the  ac- 
quiring agency,  except  that  one  boundary  di- 
viding the  tract  is  a line  along  a water  course 
described  by  courses  and  distances  from  one 
point  on  the  outside  boundary  to  another  point 
on  the  outside  boundary. 

Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 


DISCRETION  TO  LEASE 

The  Secretary  of  the  Interior  is  not  author- 
ized by  section  6 of  the  act  of  February  28, 

1958,  to  issue  oil  and  gas  leases  on  lands  in 
existing  withdrawals  which  expressly  prohibit 
mineral  leasing. 

Glenn  S.  Miller  et  al.  , A-28232  (Mar.  29,  I960) 


Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north  half 
of  the  bed  of  the  San  Juan  River  from  the  Utah- 
Colorado  border  to  the  mouth  of  Chinle  Creek 
are  properly  rejected  in  view  of  the  pendency 
of  litigation  between  the  United  States  and  Utah 
over  title  to  the  bed  of  the  river  and  the  uncer- 
tainty of  any  determination  that  the  land  does  not 
fall  within  the  Navajo  Indian  Reservation. 

Pexco,  Inc.,  et  al.  , A-28017  (July  11,  I960) 


In  the  exercise  of  his  judgment  on  how  the 
public  interest  will  be  best  served,  the  Secre- 
tary of  the  Interior  may  properly  determine 
that  a fractional  mineral  interest  in  acquired 
land  may  be  leased  for  oil  and  gas  purposes  to 
an  offeror  who  does  not  own  any  operating 
rights  in  the  fractional  mineral  interest  not 
owned  by  the  United  States  but  who  holds  all  of 
the  operating  rights  in  adjoining  land  by  virtue 
of  a lease  from  the  United  States. 

Sun  Oil  Company,  A-28354  (July  22,  I960) 
67  1.  D.  298 
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DISCRETION  TO  LEASE  - -Continued 

The  amendment  of  section  1 7 of  the 
Mineral  Leasing  Act  by  the  act  of  Au- 
gust 8,  1946,  did  not  affect  the  discre- 
tion of  the  Secretary  of  the  Interior  to 
lease  or  not  to  lease  public  land  for  oil 
and  gas  purposes;  the  Secretary  is  re- 
quired to  issue  a lease  to  the  person 
first  making  application  for  a lease  who 
is  qualified  to  hold  a lease  only  in  the 
event  that  he  decides  to  lease  the  land. 

Denver  R.  Williams,  A-28162  (Aug.  9, 
1960  67  1.  D.  315 


Oil  and  gas  offers  describing  strips  of  un- 
surveyed land  which  are  surrounded  by  other 
public  land  oil  and  gas  leases  are  improperly 
rejected  where  there  is  no  doubt  that  the  strips 
exist  and  they  are  more  than  10  chains  wide  or 
abut  other  lands  leased  or  optioned  by  the 
offeror. 

Union  Oil  Company  of  California,  A-28241 
(Sept.  26,  1 960) 


EXTENSIONS 

When  the  last  day  for  filing  an  application 
for  a 5-year  extension  of  a noncompetitive  oil 
and  gas  lease  falls  on  a day  on  which  the  land 
office  is  not  open  to  the  public  for  the  filing  of 
documents  for  all  of  the  normal  hours  pursuant 
to  an  Executive  order  permitting  Federal 
employees  to  be  excused  from  duty  for  half  a 
day,  the  application  is  timely  filed  if  it  is  re- 
ceived in  the  land  office  on  the  next  day  the 
office  is  open  to  the  public. 

Chester  Gordon  et  al.  , A-28126  (Jan.  12,  1960) 
67  I.  D.  1 


When  the  nonproducing  portion  of  a pro- 
ducing oil  and  gas  lease,  which  is  then  in  its 
extended  term  by  reason  of  production,  is 
committed  to  an  approved  unit  plan  under 
which  production  has  not  yet  been  obtained, 
the  segregated  unitized  portion  will  continue 
in  effect  for  the  life  of  production  on  the  non- 
unitized  portion,  and  thereafter  for  the  life 
of  the  unit  provided  that  production  under  the 
unit  plan  is  obtained  before  production  ceases 
on  the  segregated  non-unitized  portion. 

Status  of  Oil  and  Gas  Leases  Upon  Partial 
Commitment  To  or  Partial  Elimination  From 
a Unit  Plan,  M- 36  592  (Jan.  21,  1960) 
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Upon  commitment  and  segregation  of  the 
nonproducing  portion  of  a producing  oil  and 
gas  lease  to  an  approved  unit  plan  prior  to  the 
expiration  of  its  primary  term  (or  its  extended 
5-year  term),  the  prior  production  on  the  lease 
will  not  serve  to  extend  the  term  of  the  unitiz- 
ed portion  for  the  life  of  such  production. 

The  segregated  leases  resulting  from  par- 
tial commitments  of  an  oil  and  gas  lease  to  an 
approved  unit  plan  under  section  17b  of  the 
Mineral  Leasing  Act  (30  U.  S.  C.  , sec.  226e), 
as  amended  by  the  act  of  July  24,  1954  (68  Stat. 
585),  are  separate  and  distinct  leases,  and  a 
subsequent  discovery  of  oil  or  gas  on  the  non- 
unitized  portion  can  have  no  effect  on  the  term 
of  the  portion  committed  to  the  unit. 

Status  of  Oil  and  Gas  Leases  Upon  Partial 
Commitment  To  or  Partial  Elimination  From 
a Unit  Plan,  M-36592  (Jan.  21,  I960) 


Where  one  timely  applies  for  a 5-year 
extension  of  an  oil  and  gas  lease  as  agent  for 
the  lessee,  the  application  may  be  accepted 
although  proof  of  the  agency  is  not  submitted 
until  after  the  expiration  of  the  primary  term 
of  the  lease. 

O.  G.  Green,  A-28154  (Feb.  1,  I960) 


The  departmental  ruling  (62  I.  D.  216 
(1955),  64  1.  D.  127  (1957),  and  1 35  (1 956)) 
that  the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the 
effect  of  continuing  in  force  all  segregated 
leases  of  undeveloped  lands  is  adhered  to. 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

The  departmental  ruling  that  land  included 
in  an  outstanding  oil  and  gas  lease  is  not  avail- 
able for  leasing  to  others  and  that  an  applica- 
tion filed  for  such  land  must  be  rejected  re- 
gardless of  whether  the  outstanding  lease  was 
or  was  not  properly  extended  is  adhered  to. 

Duncan  Miller  et  al.  , A- 28258  et  al.  , (Feb.  10, 

T%0) 


The  departmental  ruling  (62  I.  D.  216 
(1955),  64  1.  D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the 
effect  of  continuing  in  force  all  segregated 
leases  of  undeveloped  lands  is  adhered  to. 

Louise  Safarik  et  al.  , A-28307,  etc.  (Apr.  22, 
1960) 
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The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

Louise  Safarik  et  al.  , A-28307,  etc.  (Apr.  22, 
1960) 


Where  the  last  day  for  filing  an  application 
for  a 5-year  extension  of  a noncompetitive  oil 
and  gas  lease  falls  on  Sunday,  a day  on  which 
the  land  office  is  not  open  for  business,  an  ap- 
plication is  timely  filed  if  it  is  received  in  the 
land  office  on  the  next  day  the  office  is  open  to 
the  public. 

Bette  M.  Snyder,  Republic  Natural  Gas 
Company,  A-28284  (June  8,  I960) 


The  departmental  ruling  (62  I.  D.  216 
(1955),  64  I.D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  termhas  the  effect 
of  continuing  in  force  all  segregated  leases  of 
undeveloped  lands  is  adhered  to. 

The  Department's  supplemental  decision  in 
Franco  Western  Oil  Company  et  al.  , 65  I.  D. 
427,  is  adhered  to. 

Richard  M.  Ferguson  et  al.  , A-28409,  A-28465 
(June  13,  I960) 


An  offer  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  extended 
term  must  be  rejected,  whether  the  extension 
is  valid  or  not,  because  such  lands  are  not  open 
to  filing  until  the  cancellation  or  termination 
of  the  lease  has  been  noted  on  the  tract  jaook. 

W.  W.  Priest,  A-28319  (June  28,  I960) 


Land  not  within  a known  geologic  structure 
of  a producing  oil  and  gas  field  should  be  leased, 
if  at  all,  to  the  first  qualified  applicant,  and  if 
a lease  has  been  issued  to  a subsequent  appli- 
cant an  extension  of  the  lease  at  the  expiration 
of  the  original  term  is  properly  denied  if  it  is 
established  that  the  first  applicant  is  still  qual- 
ified and  desirous  of  obtaining  a lease. 

Kewanee  Oil  Company,  A-28325 
(July  28,  1960)  67  I.  D.  305 
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An  offer  to  lease  for  oil  and  gas  lands  cov- 
ered by  an  oil  and  gas  lease  in  its  extended  term 
because  of  partial  assignments  must  be  rejected, 
whether  the  extension  is  valid  or  not,  because 
such  lands  are  not  open  to  filing  until  the  cancel- 
lation or  termination  of  the  lease  has  been  noted 
on  the  tract  book. 

Bette  M.  Snyder,  A-28362  (July  28,  I960) 


The  failure  to  pay  the  annual  rental  on  or 
before  the  seventh  anniversary  date  for  an  oil 
and  gas  lease  for  which  an  application  for  ex- 
tension was  timely  filed  but  not  approved  does 
not  cause  the  lease  to  terminate  by  operation  of 
law  under  the  act  of  July  29,  1954. 

Transco  Gas  and  Oil  Corporation,  A-28363 
(Aug.  2,  1960) 


The  partial  assignment  of  an  oil  and  gas 
lease  during  the  single  5-year  extension  of  the 
lease  term  under  section  1 7 of  the  Mineral 
Leasing  Act,  as  amended,  segregates  the  as- 
signed and  the  retained  portions  of  the  lease 
and  both  portions  of  the  lease  continue  in  full 
force  and  effect  for  a minimum  period  of  2 
years  after  the  effective  date  of  the  assignment, 
in  accordance  with  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of  July  29, 
1954,  but  the  terms  of  the  segregated  leases 
are  not  further  extended  by  later  partial  as- 
signments out  of  the  segregated  leases. 

Duncan  Miller,  A-28378  (Aug.  5,  I960) 


An  application  for  a five-year  extension  of  a 
noncompetitive  oil  and  gas  lease  not  accompanied 
by  the  payment  of  the  annual  rental  for  the  sixth 
year  of  the  lease  is  properly  rejected  under  the 
departmental  regulation  which  requires  payment 
of  such  rental  with  the  filing  of  the  application 
for  extension. 

Duncan  Miller,  A-28398  (Aug.  31,  I960) 


The  Department's  supplemental  decision 
in  Franco-Western  Oil  Company  et  al.  , 6 5 I.  D. 
427,  is  adhered  to. 

The  departmental  ruling  (62  I.  D.  216 
(1955),  64  I.  D.  127  (1957)  and  135  (1956))  that 
the  partial  assignment  of  oil  and  gas  leases 
during  their  extended  5-year  term  has  the  ef- 
fect of  continuing  in  force  all  segregatedleases 
of  undeveloped  lands  is  adhered  to. 

Raymond  J.  Hansen  et  al.  , A-28489,  etc. 

(Sept.  29,  I960)  67  I.  D.  362 
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The  Department's  supplemental  decision  of 
September  30,  1958,  in  Franco  Western  Oil 
Company  et  al.  , 65  I.  D.  427,  will  not  be  modi- 
fied to  afford  recognition  to  partial  assignments 
of  oil  and  gas  leases  filed  during  the  month  of 
September  1958,  at  a time  when  the  leases  were 
in  the  twelfth  month  of  the  tenth  year  of  the  ex- 
tended terms  of  such  leases. 

Southern  California  Petroleum  Corporation 
et  al.  , A-28236~(Sept.  30,  I960] 


Where  the  holder  of  an  undivided  interest 
in  an  oil  and  gas  lease  which  is  in  its  extended 
term  by  reason  of  production  assigns  his 
interest  as  to  a portion  of  the  leased  land,  the 
lease  is  not  segregated  into  separate  leases 
with  the  consequence  that  the  lease  as  to  the 
assigned  portion  is  deemed  terminated  because 
it  does  not  include  a producing  well. 

An  assignment  of  less  than  the  whole 
interest  in  a portion  of  the  acreage  included  in 
an  oil  and  gas  lease  at  one  time  is  not  a partial 
assignment  of  the  lease  within  the  meaning  of 
section  30(a)  of  the  Mineral  Leasing  Act  and 
does  not  segregate  the  lease  into  separate 
leases. 

Kirby  Petroleum  Company  et  al.  , A-28414 
(Nov.  17,  1960)  67  1.  D.  404 


FIRST  QUALIFIED  APPLICANT 

Where  an  oil  and  gas  lease  offer  submitted 
over  the  counter  is  stamped  as  filed  at  10:01 
a.  m.  and  another  offer  is  stamped  as  filed  at 
10  a.  m.  , the  time  stamps  will  be  accepted  as 
establishing" the  priority  of  filing  of  the  latter 
offer  in  the  absence  of  convincing  evidence  that 
the  time  stamps  are  erroneous. 

George  E.  Conley,  A-28128  (Jan.  18,  I960) 


Land  not  within  a known  geologic  structure 
of  a producing  oil  and  gas  field  should  be  leased, 
if  at  all,  to  the  first  qualified  applicant,  and  if 
a lease  has  been  issued  to  a subsequent  appli- 
cant an  extension  of  the  lease  at  the  expiration 
of  the  original  term  is  properly  denied  if  it  is 
established  that  the  first  applicant  is  still  qual- 
ified and  desirous  of  obtaining  a lease. 

Kewanee  Oil  Company,  A-28325 
(July  28,  1960)  67  1.  D.  305 
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An  offeror  who  first  approaches  a counter 
for  the  purpose  of  filing  an  offer  to  lease  and 
who  thereupon  makes  an  oral  declaration  to  the 
clerk  that  he  wants  to  file  an  application  shall 
be  considered  to  have  made  a proper  first 
offer  and  will  be  granted  priority  over  an  offeror 
who  secondly  approaches  the  counter  and,  sub- 
sequent to  the  oral  declaration,  physically 
tenders  his  application. 

Robert  L.  Bunnel,  R.  M.  Young,  Jr.  , A-28462 
(Oct.  18,  1960)  “ 


An  oil  and  gas  lease  offer  cannot  be  held  to 
be  deficient  and  leases  issued  in  response 
thereto  cancelled  merely  because  the  offer  was 
filed  one  minute  after  the  opening  of  the  land 
office;  no  inference  is  to  be  drawn  from  this 
fact  that  the  first  offeror  was  not  qualified  to 
receive  a lease. 

Duncan  Miller,  A-28509  (Oct.  20,  I960) 


The  regulatory  provisions  permitting  ap- 
proval of  a lease  offer  which  meets  all  other 
requirements  for  filing  except  that  it  is  on  a 
lease  form  not  currently  in  use  or  on  a form 
not  correctly  reproduced  (providing  it  contains 
the  statement  that  the  offeror  agrees  to  be 
bound  by  the  terms  and  conditions  of  the  lease 
form  in  effect  at  the  date  of  filing)  do  not  war- 
rant allowance  of  offers  which  do  not  comply 
with  a recently  adopted  requirement  for  filing, 
and  where  information  as  to  whether  an  offeror 
is  the  sole  party  in  interest  is  required  by 
regulation  an  offer  which  does  not  include  that 
information  is  defective,  regardless  of  the  form 
on  which  the  offer  is  filed. 

Genia  Ben  Ezra  et  al.  , A-28397,  A-28484 
(Nov.  16,  1960)  67  I.  D.  400 


FUTURE  AND  FRACTIONAL  INTEREST  LEASES 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  must  be  rejected  if  it 
is  not  accompanied  by  a statement  as  to  owner- 
ship of  operating  rights  in  the  interest  not 
owned  by  the  United  States. 

Duncan  Miller,  A-28168  (Feb.  2,  1960) 


An  oil  and  gas  lease  offer  which  designates 
land  conveyed  to  the  United  States  subject  to  a 
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conveyance  by  a prior  grantor  of  a one-half 
interest  in  all  the  minerals  to  a third  party  and 
a subsequent  reservation  to  another  grantor  of 
a one-half  interest  in  all  the  minerals  is  pro- 
perly rejected  for  want  of  ownership  by  the 
United  States  of  any  minerals  in  the  land. 

Ray  T.  Rader,  A-28204  (Mar.  28,  I960) 


In  the  exercise  of  his  judgment  on  how  the 
public  interest  will  be  best  served,  the  Secre- 
tary of  the  Interior  may  properly  determine 
that  a fractional  mineral  interest  in  acquired 
land  may  be  leased  for  oil  and  gas  purposes  to 
an  offeror  who  does  not  own  any  operating 
rights  in  the  fractional  mineral  interest  not 
owned  by  the  United  States  but  who  holds  all  of 
the  operating  rights  in  adjoining  land  by  virtue 
of  a lease  from  the  United  States. 

Sun  Oil  Company,  A-28354  (July  22,  1960) 

67  1.  D.  298 


An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  may  be  allowed  where 
the  acreage  applied  for  exceeds  2,  560  acres  but 
the  excess  is  not  more  than  10  percent  over 
2, 560  acres. 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a fractional 
interest  in  the  minerals  is  defective  if  it  is  not 
accompanied  by  a statement  as  to  ownership  of 
operating  rights  in  the  interest  not  owned  by  the 
United  States,  and  the  offer  confers  no  priority 
upon  the  applicant  until  such  time  as  the  state- 
ment is  filed. 

An  offer  to  lease  lands  for  oil  and  gas 
which  covers  lands  in  excess  of  2,  560  acres  by 
less  than  10  percent  will  not  be  rejected  with 
loss  of  priority  where  the  offeror  mistakenly 
thought  that  his  offer  was  within  the  acreage 
limitation  because  the  United  States  owned  only 
a 75  percent  interest  in  the  oil  and  gas. 

Merwin  E.  Liss,  Cumberland  and  Allegheny 
Gas  Company,  A-28393  (Oct.  19,  1960) 

67  1.  D.  385 


KNOWN  GEOLOGICAL  STRUCTURE 

In  making  a determination  of  a geologic 
structure  "undefined,  " the  Department  has 
never  prepared  maps  or  diagrams  and  the  regu- 
lation governing  definitions  of  known  geologic 
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structures  has  never  required  the  preparation 
of  maps  or  diagrams  of  the  undefined  structures. 

Where  the  Director  of  the  Geological  Sur- 
vey has  determined  that  lands  are  within  the 
known  geological  structure  of  a producing  oil  or 
gas  field,  and  has  filed  a diagram  in  the  land 
office  showing  the  limits  of  the  field,  lands 
found  to  be  within  such  a structure  may  be 
leased  only  competitively  after  the  date  on 
which  the  facts  on  which  the  determination  of 
the  structure  is  based  are  known  and  a non- 
competitive offer  covering  lands  within  the 
structure  filed  before  the  pronouncement  of  the 
definition  of  the  structure  but  after  the  date  on 
which  the  facts  were  ascertained  must  be  re- 
jected. 

Where  the  Geological  Survey  reports  that 
land  in  an  offer  is  within  the  known  geologic 
structure  of  a producing  field,  that  report  is 
not  to  be  disregarded  or  deemed  overruled  by  a 
later  statement  of  the  Survey  in  filing  a map  of 
the  revision  of  the  field  that  the  date  to  be  con- 
sidered in  any  action  affecting  land  in  the  field 
is  the  date  of  promulgation  of  the  definition,  a 
date  subsequent  to  the  filing  of  the  offer. 

Where  the  facts  on  which  a determination 
that  land  is  within  the  known  geological 
structure  of  a producing  oil  and  gas  field  are 
known  prior  to  the  date  on  which  a noncom- 
petitive offer  to  lease  for  oil  and  gas  is  filed, 
it  is  the  date  of  the  ascertainment  of  the  facts 
and  not  the  announcement  of  it  that  determines 
whether  lands  are  to  be  leased  competitively  or 
noncomp  etitively. 

John  P.  Dever,  A- 28388  (Oct.  4,  I960) 

67  I.  D.  367 


Where  the  facts  on  which  a determination 
that  land  is  within  the  known  geological 
structure  of  a producing  oil  and  gas  field  are 
known  prior  to  the  date  on  which  a noncom- 
petitive offer  to  lease  for  oil  and  gas  is  filed, 
it  is  the  date  of  the  ascertainment  of  the  facts 
and  not  the  announcement  of  it  that  determines 
whether  lands  are  to  be  leased  competitively 
or  noncompetitively. 

Where  the  Director  of  the  Geological  Sur- 
vey has  determined  that  lands  are  within  the 
known  geological  structure  of  a producing  oil  or 
gas  field,  and  has  filed  a diagram  in  the  land 
office  showing  the  limits  of  the  field,  lands 
found  to  be  within  such  a structure  may  be 
leased  only  competitively  after  the  date  on 
which  the  facts  on  which  the  determination  of 
the  structure  is  based  are  known  and  a non- 
competitive offer  covering  lands  within  the 
structure  filed  before  the  pronouncement  of  the 
definition  of  the  structure  but  after  the  date  on 
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which  the  facts  were  ascertained  must  be  re- 
jected. 

John  J.  King,  A-28543  (Oct.  13,  1960) 


LANDS  SUBJECT  TO 

Oil  and  gas  deposits  in  lands  under  stock- 
raising  homestead  entry  on  March  1,  1933,  when 
vacant,  unreserved  and  undisposed  of  public 
lands  were  added  to  the  Navajo  Indian  Reserva- 
tion constituted  a separate  estate  in  such  lands 
which  became  a part  of  the  reservation  and  was 
thereafter  unavailable  for  leasing  under  the 
Mineral  Leasing  Act. 

Charles  E.  Howell,  Sr.  , A-28138  (Feb.  1, 

i960) 


The  departmental  ruling  that  land  included 
in  an  outstanding  oil  and  gas  lease  is  not  avail- 
able for  leasing  to  others  and  that  an  applica- 
tion filed  for  such  land  must  be  rejected  re- 
gardless of  whether  the  outstanding  lease  was 
or  was  not  properly  extended  is  adhered  to. 

Duncan  Miller  et  al.  , A- 28258  et  al.  (Feb.  10, 
1960) 


An  oil  and  gas  lease  offer  which  designates 
land  conveyed  to  the  United  States  subject  to  a 
conveyance  by  a prior  grantor  of  a one-half 
interest  in  all  the  minerals  to  a third  party  and 
a subsequent  reservation  to  another  grantor  of 
a one-half  interest  in  all  the  minerals  is  pro- 
perly rejected  for  want  of  ownership  by  the 
United  States  of  any  minerals  in  the  land. 

Ray  T.  Rader,  A-28204  (Mar.  28,  I960) 


Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws,  including 
the  mineral  leasing  laws,  and  reserved  for  use 
by  the  Department  of  the  Army,  are  not  avail- 
able for  leasing  under  the  Mineral  Leasing  Act 
of  1920,  and  oil  and  gas  lease  offers  for  such 
lands  are  properly  rejected. 

The  Secretary  of  the  Interior  is  not  author- 
ized by  section  6 of  the  act  of  February  28, 

1958,  to  issue  oil  and  gas  leases  on  lands  in 
existing  withdrawals  which  expressly  prohibit 
mineral  leasing. 


Glenn  S.  Miller  et  al.  , A-28232  (Mar.  29,  I960) 
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An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  is  covered 
by  outstanding  leases  even  though  such  leases 
may  have  been  improperly  extended. 

Blanche  W.  Sweeney,  A-28202  (Apr.  14,  1960) 

67  I.  D.  139 


Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior  to  the 
admission  of  Alaska  into  the  Union  and  are  not 
now. 

Lora  Colyer  and  Dixie  Anthony  et  al.  , A -28 194 
(Apr.  15,  I960) 


Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws,  including 
the  mining  and  mineral  leasing  laws,  and  re- 
served for  use  by  the  Department  of  the  Air 
Force,  are  not  available  for  leasing  under  the 
Mineral  Leasing  Act  of  1920,  and  an  oil  and 
gas  lease  offer  for  such  lands  is  properly  rejected. 

Frank  M.  McGinley,  A-28244  (May  12,  1960) 

67  I.  D.  194 


Tidelands  along  the  coast  of  Alaska  were 
never  subject  to  leasing  under  the  terms  of  the 
Mineral  Leasing  Act. 

L.  E.  Linck,  A-28251  (May  23,  I960) 


A suspension  of  an  oil  and  gas  lease  term 
during  military  service  of  the  lessee  granted 
by  a competent  official  of  the  Department  of 
the  Interior,  though  based  upon  an  error  of 
law,  segregates  the  land  embraced  in  the  lease 
and  prevents  initiation  of  rights  by  other  lease 
offerors  until  termination  of  the  erroneous 
suspension  is  noted  in  the  tract  book. 

E.  B.  Todhunter,  Victoria  L.  Cuccia,  A-28197 
(May  23,  I960) 

Land  included  in  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  to  others  and 
an  application  for  such  land  must  be  rejected. 

Edwin  G.  Gibbs  et  al.  , A-28261  (June  8,  1960) 

~ ~ 67  1.  D.  229 
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Acquired  lands  situated  within  the  limits 
of  an  incorporated  city  or  set  apart  for  military 
purposes  are  not  subject  to  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands. 

Duncan  Miller,  A-28269  (June  8,  I960) 


Where  an  application  for  a noncompetitive 
oil  and  gas  lease  is  sent  by  registered  mail  to 
the  Bureau  of  Land  Management  in  Washington, 
it  is  deemed  to  be  filed  in  the  Bureau  at  the 
time  it  is  received  in  the  Secretary's  Mail 
Center  and  if  at  that  time  the  land  applied  for- 
is  included  in  an  outstanding  lease,  the  applica- 
tion is  properly  rejected. 

William  R.  Moore,  Jr.  , A-28304  (June  9,  1960) 


An  offer  to  lease  land  non  competitively  for 
oil  and  gas  purposes  is  properly  rejected  where 
the  land  applied  for  is  embraced  in  an  existing 
oil  and  gas  lease  on  the  date  the  offer  is  filed. 

Duncan  Miller,  A-28305  (June  13,  1960) 


Under  the  regulation  in  effect  at  times 
material  to  this  appeal,  the  pendency,  at  the 
expiration  of  the  5-year  extended  term  of  a 
lease,  of  an  application  for  a partial  assign- 
ment of  the  lease  did  not  segregate  the  leased 
lands  and  such  lands  were  available  for  leasing 
within  the  meaning  of  43  CFR,  1958  Supp.  , 
192.42(d)  on  the  day  after  the  lease  expired. 

Clem  Daneau,  A-28309  (June  14,  I960) 


An  offer  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  extended 
term  must  be  rejected,  whether  the  extension 
is  valid  or  not,  because  such  lands  are  not  open 
to  filing  until  the  cancellation  or  termination  of 
the  lease  has  been  noted  on  the  tract  book. 

W.  W.  Priest,  A-28319  (June  28,  I960) 


The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancellation  of 
oil  and  gas  leases  arF proper  as  to  unsurveyed 
lands  which,  according  to  determinations  of  the 
cadastral  engineering  officer  based  upon  the 
applicants'  descriptions  of  the  land,  conflict 
with  leases  issued  pursuant  to  prior  offers. 

Waring  Bradley,  James  M.  Snowden,  A -282 94, 
A-28318  (June  28,  1960)  671.  D.  241 
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Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north  half 
of  the  bed  of  the  San  Juan  River  from  the  Utah- 
Colorado  border  to  the  mouth  of  Chinle  Creek 
are  properly  rejected  in  view  of  the  pendency 
of  litigation  between  the  United  States  and  Utah 
over  title  to  the  bed  of  the  river  and  the  uncer- 
tainty of  any  determination  that  the  land  does  not 
fall  within  the  Navajo  Indian  Reservation. 

Pexco,  Inc.,  et  al.  , A-28017  (July  11,  I960) 


Land  embraced  within  an  outstanding  lease 
becomes  land  unavailable  for  leasing  from  the 
date  the  lease  is  signed  by  an  authorized  officer 
of  the  United  States  even  though  the  lease  term 
does  not  begin  until  the  first  of  the  following 
month,  and  an  offer  filed  for  such  land  after  the 
signing  of  the  lease  must  be  rejected. 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  1960) 


An  offer  to  lease  for  oil  and  gas  lands  cov- 
ered by  an  oil  and  gas  lease  in  its  extended  term 
because  of  partial  assignments  must  be  rejected, 
whether  the  extension  is  valid  or  not,  because 
such  lands  are  not  open  to  filing  until  the  cancel- 
lation or  termination  of  the  lease  has  been  noted 
on  the  tract  book. 

Bette  M.  Snyder,  A-28362  (July  28,  I960) 


An  oil  and  gas  lease  offer  for  lands  in- 
cluded in  outstanding  leases  must  be  rejected. 

Duncan  Miller,  A-28378  (Aug.  5,  1960) 


Applications  for  oil  and  gas  leases  of  lands 
formerly  used  by  the  United  States  Army  as 
artillery  ranges  and  bombing  areas  and  which 
possibly  contain  unexploded  ordnance  will  not  be 
allowed  even  though  the  applicants  agree  to  file 
stipulations  absolving  the  United  States  of  any 
liability  should  accident  occur  due  to  possible 
contamination  by  unexploded  ordnance. 

Stanford  L.  Neal  et  al.  , Paul  J.  Hilligardt  et  al. 
A- 281 1 8,  A-28254  (Sept.  2,  1960) 


An  oil  and  gas  lease  offer  for  mineral  de- 
posits within  lands  acquired  by  the  United 
States  which  lands  have  been  set  apart  for  mili- 
tary or  naval  purposes  is  properly  rejected 
under  section  3 of  the  Mineral  Leasing  Act  for 
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Acquired  Lands  without  any  showing  that  the 
mineral  deposits  have  also  been  set  aside  for 
such  purposes. 

Acquired  lands  which  are  declared  surplus 
are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Duncan  Miller,  A-28446  (Oct.  14,  I960) 


An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  lands  applied  for  are  em- 
braced in  a homestead  patented  without  a 
mineral  reservation  to  the  United  States. 

Doris  L.  Ervin,  A-28403  (Oct.  26,  I960) 


An  offer  to  lease  for  gas  and  oil  is  proper- 
ly rejected  if  on  the  date  of  the  offer,  a portion 
of  the  land  is  held  under  another  valid  lease  and 
the  remainder  of  the  land  is  tideland  and  like- 
wise unavailable  for  leasing. 

Duncan  Miller,  A-28499  (Nov.  22,  1960) 


OVERRIDING  ROYALTIES 

An  assignment  of  overriding  royalty  on  a 
producing  oil  and  gas  lease  will  not  be  approv- 
ed when  the  assignor  fails  to  show  ownership 
of  the  royalty  interest. 

John  Wight,  A -28230  (Apr.  14,  I960) 


PATENTED  OR  ENTERED  LANDS 

Although  the  bond  required  to  be  filed  by 
an  applicant  for  a noncompetitive  oil  and  gas 
lease  on  land  patented  with  the  reservation  of 
mineral  rights  to  the  United  States  for  the  pro- 
tection of  the  owner's  surface  rights  may  no 
longer  need  to  include  coverage  for  the  protec- 
tion of  the  United  States  and  prior  lessees  or 
permittees  on  the  same  land,  the  bond  may 
properly  be  required  of  the  lease  applicant 
where  he  does  not  show  that  he  has  been  unable 
to  secure,  or  hindered  in  securing,  a bond 
because  of  the  extended  coverage. 


Duncan  Miller,  A-28246  (May  23,  1960) 
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PREFERENCE  RIGHT  LEASES 

The  exercise,  prior  to  January  3,  1959,  of 
the  preference  right  accorded  by  section  6 of 
the  act  of  July  3,  1958,  is  effective  to  include 
in  outstanding  oil  and  gas  leases  all  land  be- 
neath nontidal  navigable  waters  in  Alaska  em- 
braced within  the  boundaries  of  such  leases. 

McGreghar  Land  Company  et  al.  , A-28170 
(Feb.  26,  1960)  67  1.  D.  81 


The  exercise,  prior  to  January  3,  1959,  of 
the  preference  right  accorded  by  section  6 of 
the  act  of  July  3,  1958,  is  effective  to  include 
in  outstanding  oil  and  gas  leases  all  land  beneath 
nontidal  navigable  waters  in  Alaska  embraced 
within  the  boundaries  of  such  leases. 

Irma  Gregg,  A-28369  (Aug.  3,  I960) 


The  authority  of  the  Secretary  of  the  Interi- 
or to  lease  Alaskan  lands  beneath  nontidal  navi- 
gable waters  for  oil  and  gas  purposes  terminated 
on  January  3,  1959,  with  the  transfer  of  title  to 
such  lands  to  the  State  of  Alaska  and  any  obliga- 
tion of  the  United  States  to  lease  such  lands  for 
oil  and  gas  purposes  predicated  upon  the  filing 
of  an  application  for  preference  passed  at  that 
time  to  the  State  of  Alaska. 

J.  M.  Bryan,  A-28377  (Aug.  3,  I960) 


RELINQUISHMENTS 

A lessee  of  an  oil  and  gas  lease  who  relin- 
quishes his  lease  is  not  thereby  disqualified 
from  applying  for  a new  lease  of  the  same  lands. 

A person  otherwise  qualified  to  hold  a non- 
competitive oil  and  gas  lease  is  not  disqualified 
from  filing  an  offer  simply  because  he  knew  a 
prior  lease  of  the  land  was  to  be  relinquished  and 
filed  his  offer  in  reliance  on  such  relinquishment. 

Duncan  Miller,  A-28359  (July  18,  1960) 


The  assignor  or  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior  to  its 
approval,  relinquish  the  lease  without  the  con- 
currence of  the  assignee. 

James  S.  Holmberg,  Robert  Schulein, 

A-28364  (July  28,  1960)  67  I.  D.  302 
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RELINQUISHMENTS-  -Continued 

A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
from  applying  for  a new  lease  of  the  same  lands. 

Duncan  Miller,  A-28433  (Aug.  30,  1960) 

A person  otherwise  qualified  to  hold  a non- 
competitive oil  and  gas  lease  is  not  disqualified 
from  filing  an  offer  because  he  relinquished  a 
lease  on  the  same  land  or  because  he  knew  that 
a lease  of  the  land  was  to  be  relinquished  and 
filed  his  offer  in  reliance  on  such  relinquish- 
ment. 

Duncan  Miller,  A-28398  (Aug.  31,  1960) 

Under  the  regulation  in  effect  on  Janu- 
ary 27,  1959,  lands  in  a relinquished  oil  and 
gas  lease  became  available  for  further  filing 
of  oil  and  gas  offers  immediately  upon  notation 
of  the  relinquishment  on  the  tract  book. 

James  S.  Holmberg,  Robert  Schulein,  A- 28364 
(July  28,  1960)  67  1.  D.  302 

One  of  two  joint  lessees  cannot  relinquish 
an  oil  and  gas  lease  without  submitting  proof  of 
his  authority  to  act  for  the  other  lessee. 

Harold  Ladd  Pierce,  A-28495  (Nov.  22,  I960) 

67  I.  D.  428 


RENTALS 

Termination  of  an  oil  and  gas  lease  subject 
to  the  act  of  July  29,  1954,  is  required  for 
failure  to  pay  the  annual  rental  in  advance  not 
later  than  the  anniversary  date  of  the  lease  or, 
in  the  event  that  the  land  office  is  not  open  on 
the  anniversary  date,  on  the  next  official  work- 
ing day;  actual  receipt  in  the  land  office  of  the 
rental  payment  is  required  within  the  time 
stated  even  though  the  payment  may  have  been 
mailed  in  time  to  be  timely  received  but 
through  delay  was  not  timely  received. 

Duncan  Miller,  A -28 184  (Mar.  21,  I960) 


An  oil  and  gas  lease  does  not  automatical- 
ly terminate  on  its  anniversary  date  for  failure 
to  pay  rental  on  or  before  that  date  where  the 
rent  was  paid  before  the  anniversary  date  but, 
due  to  an  oversight  on  the  part  of  the  land  of- 
fice, it  was  erroneously  returned  to  the  lessee 
and  was  not  physically  in  the  land  office  on  the 
anniversary  date. 

H.  E.  Stuckenhoff,  Clyde  A.  Breen,  A- 283 3 5 
(July  12,  1960)  67  I.  D.  285 
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The  provision  of  paragraph  5 of  the  notice 
issued  on  July  29,  1958,  of  the  availability  of  un- 
surveyed lands  in  Alaska  for  noncompetitive  oil 
and  gas  leasing  which  requires  rental  payment 
for  the  full  acreage  of  each  leasing  block  to  ac- 
company an  offer  for  the  block  is  not  to  be  con- 
strued as  depriving  the  offeror  of  the  benefit  of 
the  regulation  which  permits  the  acceptance  of 
an  offer  accompanied  by  a rental  payment  which 
is  not  deficient  by  more  than  10  percent. 

Ann  D.  Schmidt,  Jane  Goodstein,  A- 28349 
(July  28,  I960) 

The  failure  to  pay  the  annual  rental  on  or 
before  the  seventh  anniversary  date  for  an  oil 
and  gas  lease  for  which  an  application  for  ex- 
tension was  timely  filed  but  not  approved  does 
not  cause  the  lease  to  terminate  by  operation  of 
law  under  the  act  of  July  29,  1954. 

Transco  Gas  and  Oil  Corporation,  A-28363 
(Aug.  2,  1960) 


RIGHTS-OF-WAY  LEASES 

The  filing  of  an  offer  for  an  oil  and  gas  lease 
by  the  owner  of  a right-of-way  does  not  entitle 
him  to  the  issuance  of  a lease;  the  filing  of  such 
offer  is  only  a preliminary  step  which  permits 
the  offeror  to  bid  against  the  adjoining  land- 
owner  or  lessee  for  a lease  of  the  right-of-way 
land. 

An  offer  to  lease  for  oil  and  gas  purposes 
public  land  within  a right-of-way  which  is  filed 
by  the  owner  of  an  undivided  interest  in  the  right- 
of-way  cannot  qualify  the  offeror  for  the  award  of 
a lease. 

Jay  P.  Nielson,  A-28395  (Aug.  18,  1960) 


640-ACRE  LIMITATION 

An  oil  and  gas  lease  offer  which  includes 
less  than  640  acres  because  some  of  the  land 
is  improperly  described  is  properly  rejected 
as  a violation  of  the  departmental  regulation 
requiring  that  an  offer  be  for  not  less  than 
640  acres. 

L.  E.  Linck,  A-28190  (Apr.  1,  I960) 

67  I.  D.  113 
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A noncompetitive  oil  and  gas  offer  for 
2,  560  acres  of  unsurveyed  land  in  Alaska  is 
properly  rejected  in  its  entirety  where  2,  040 
acres  of  the  land  are  submerged  lands  and 
tide  lands  not  subject  to  leasing  under  the 
Mineral  Leasing  Act  and  other  land  adjoining 
the  remaining  520  acres  was  available  for 
leasing  at  the  time  the  application  was  filed. 

Lora  Colyer  and  Dixie  Anthony  et  al.  , A-28194 
(Apr.  15,  1960) 


An  oil  and  gas  lease  offer  for  less  than  640 
acres  of  land  is  properly  rejected  when  the  ap- 
plication fails  to  include  other  adjoining  lands 
which  were  available  for  leasing  at  the  time 
the  offer  was  filed,  although  included  in  prior 
outstanding  lease  offers. 

Violet  Goresen,  A-28289  (June  8,  I960) 


A noncompetitive  oil  and  gas  lease  offer 
for  less  than  640  acres  is  properly  rejected 
where  the  offer  failed  to  include  other  adjoin- 
ing lands  which  were  available  for  leasing  at 
the  time  the  lease  offer  was  filed. 

Clem  Daneau,  A-28309  (June  14,  I960) 


A lease  offer  that  includes  lands  that  are 
under  proper  lease  on  the  date  the  offer  was 
filed  is  properly  rejected  if  the  remainder  of 
land  described  in  the  lease  offer  does  not 
amount  to  or  exceed  640  acres  and  is  not  sur- 
rounded by  land  unavailable  for  leasing. 

Duncan  Miller,  A-28481  (Nov.  28,  I960) 


TERMINATION 

Termination  of  an  oil  and  gas  lease  subject 
to  the  act  of  July  29,  1954,  is  required  for  fail- 
ure to  pay  the  annual  rental  in  advance  not  later 
than  the  anniversary  date  of  the  lease  or,  in  the 
event  that  the  land  office  is  not  open  on  the  anni- 
versary date,  on  the  next  official  working  day; 
actual  receipt  in  the  land  office  of  the  rental 
payment  is  required  within  the  time  stated  even 
though  the  payment  may  have  been  mailed  in 
time  to  be  timely  received  but  through  delay 
was  not  timely  received. 


Duncan  Miller,  A-28184  (Mar.  21,  I960) 
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An  oil  and  gas  lease  does  not  automatical- 
ly terminate  on  its  anniversary  date  for  failure 
to  pay  rental  on  or  before  that  date  where  the 
rent  was  paid  before  the  anniversary  date  but, 
due  to  an  oversight  on  the  part  of  the  land  of- 
fice, it  was  erroneously  returned  to  the  lessee 
and  was  not  physically  in  the  land  office  on  the 
anniversary  date. 

H.  E.  Stuckenhoff,  Clyde  A.  Breen,  A- 28335 
(July  12,  1960)  67  I.  D.  285 


Where  the  holder  of  an  undivided  interest 
in  an  oil  and  gas  lease  which  is  in  its  extended 
term  by  reason  of  production  assigns  his 
interest  as  to  a portion  of  the  leased  land,  the 
lease  is  not  segregated  into  separate  leases 
with  the  consequence  that  the  lease  as  to  the 
assigned  portion  is  deemed  terminated  because 
it  does  not  include  a producing  well. 

An  assignment  of  less  than  the  whole 
interest  in  a portion  of  the  acreage  included  in 
an  oil  and  gas  lease  at  one  time  is  not  a partial 
assignment  of  the  lease  within  the  meaning  of 
section  30(a)  of  the  Mineral  Leasing  Act  and 
does  not  segregate  the  lease  into  separate 
leases. 

Kirby  Petroleum  Company  et  al.  , A-28414 
(Nov.  17,  1960)  67  I.  D.  404 


UNIT  AND  COOPERATIVE  AGREEMENTS 

Section  17b  of  the  Mineral  Leasing  Act 
(30  U.  S.  C,  , sec.  226e),  as  amended  by  the 
act  of  July  24,  1954  (68  Stat.  585),  contains 
no  authority  for  the  Department  to  segregate  a 
unitized  lease  into  separate  leases  upon  its 
partial  elimination  from  a unit  plan  by  reason 
of  contraction  of  the  unit  area. 

When  the  nonproducing  portion  of  a pro- 
ducing oil  and  gas  lease,  which  is  then  in  its 
extended  term  by  reason  of  production,  is 
committed  to  an  approved  unit  plan  under 
which  production  has  not  yet  been  obtained, 
the  segregated  unitized  portion  will  continue 
in  effect  for  the  life  of  production  on  the  non- 
unitized  portion,  and  thereafter  for  the  life 
of  the  unit  provided  that  production  under  the 
unit  plan  is  obtained  before  production  ceases 
on  the  segregated  non-unitized  portion. 

Status  of  Oil  and  Gas  Leases  Upon  Partial 
Commitment  To  or  Partial  Elimination  From 
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Upon  commitment  and  segregation  of  the 
nonproducing  portion  of  a producing  oil  and 
gas  lease  to  an  approved  unit  plan  prior  to  the 
expiration  of  its  primary  term  (or  its  extended 
5-year  term),  the  prior  production  on  the  lease 
will  not  serve  to  extend  the  term  of  the  unitiz- 
ed portion  for  the  life  of  such  production. 

The  segregated  leases  resulting  from  par- 
tial commitments  of  an  oil  and  gas  lease  to  an 
approved  unit  plan  under  section  17b  of  the 
Mineral  Leasing  Act  (30  U.  S.  C.  , sec.  226e), 
as  amended  by  the  act  of  July  24,  1954  (68  Stat. 
585),  are  separate  and  distinct  leases,  and  a 
subsequent  discovery  of  oil  or  gas  on  the  non-- 
unitized  portion  can  have  no  effect  on  the  term 
of  the  portion  committed  to  the  unit. 

Status  of  Oil  and  Gas  Leases  Upon  Partial 
Commitment  To  or  Partial  Elimination  From 
a Unit  Plan,  M-36592  (Jan.  21,  I960) 


OREGON  AND  CALIFORNIA  RAILROAD  AND  RECON- 
VEYED  COOS  BAY  GRANT  LANDS 

RIGHTS-OF-WAY 

The  regulations,  43  CFR,  Part  115,  do 
not  provide  for  the  issuance  of  rights-of-way 
to  a State  government. 

Right-of-Way  Agreement  Under  Act  of 
January  21,  1895  (43  U.  S.  C.  , 1958  ed.  , 
sec.  956)  ^28  Stat.  6357,  M-36593  (Feb.  8, 
1960) 


TIMBER  SALES 

A corporation  whose  president  is  also  the 
president  of  another  corporation  which  has  been 
found  guilty  of  timber  trespass  is  properly  re- 
quired to  post  the  bond  of  the  president  and  the 
trespassing  corporation  as  a condition  preced- 
ent to  the  execution  by  the  United  States  of  a 
contract  for  the  sale  of  timber  on  Oregon  and 
California  Railroad  lands  to  the  first  corpora- 
tion. 

Magnolia  Lumber  Corporation,  Inc.,  A-28312 
(June  14,  1960)  67  I.  D.  245 


a Unit  Plan,  M-36592  (Jan.  21,  1960) 
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PATENTS  OF  PUBLIC  LANDS 

PATENTS  OF  PUBLIC  LANDS  - -Continued 

GENERALLY 

SUITS  TO  CANCEL 

An  application  for  a potassium  prospect- 
ing permitmust  be  rejected  where  the  lands 
applied  for  were  patented  without  a reserva- 
tion of  minerals  almost  35  years  prior  to  the 
filing  of  the  application. 

Where  public  land  has  been  patented,  this 
Department  has  no  further  jurisdiction  over  it 
and  does  not  recommend  that  a suit  be  instituted 
to  cancel  a patent  in  the  absence  of  very  unusual 
circumstances. 

John  Sherman  Bagg,  A-28123  (Jan.  14,  I960) 

John  R.  Bowen,  A-28326  (July  11,  I960) 

An  application  for  a potassium  prospect- 
ing permit  must  be  rejected  where  the  lands 
applied  for  were  patented  without  a reservation 
of  minerals  almost  35  years  prior  to  the  filing 
of  the  application. 

John  Sherman  Bagg,  A-28200  (Mar.  29,  1960) 

The  Department  of  the  Interior  will  not 
recommend  to  the  Attorney  General  that  a suit 
be  brought  to  cancel  a patent  to  a homestead 
entry  which  was  included  in  an  oil  and  gas  lease 
offer  filed  prior  to  issuance  of  the  patent  with- 
out a mineral  reservation  to  the  United  States, 
where  the  Geological  Survey  determined  that  the 
land  was  without  value  for  minerals  at  the  time 
acceptable  final  proof  was  filed  and  after  the 
oil  and  gas  lease  offer  was  filed. 

Where  public  land  has  been  patented,  this 
Department  has  no  further  jurisdiction  over  it 
and  does  not  recommend  that  a suit  be  instituted 
to  cancel  a patent  in  the  absence  of  very  unusual 
circumstances. 

John  R.  Bowen,  A-28326  (July  11,  I960) 

Doris  L.  Ervin,  A- 28403  (Oct.  26,  1960) 

PHOSPHATE  LEASES  AND  PERMITS 

EFFECT 

LEASES 

This  Department  has  no  jurisdiction  over 
land  to  which  patent  has  issued. 

Tennes  J.  Aarstad,  A-28437  (Sept.  6,  1960) 

Where  the  notice  of  publication  of  a noncom- 
petitive phosphate  lease  application  states  that 
the  purpose  of  the  notice  is  to  allow  an  oppor- 
tunity to  file  protests  against  the  application, 
the  notice  is  not  to  be  construed  as  mandatory 
and  to  bar  the  Department  from  considering  a 
late  protest. 

RESERVATIONS 

Land  subject  to  an  outstanding  oil  and  gas 
lease  cannot  be  patented  in  response  to  applica- 

An  applicant  for  a noncompetitive  phos- 
phate lease  acquires  no  right  to  a lease  merely 
because,  following  a determination  by  the  Geo- 
logical Survey  that  there  is  no  competitive 
interest  in  the  land,  he  is  authorized  to  publish 
notice  of  his  application. 

tions  filed  under  the  Color  of  Title  Act  without 
a reservation  ofoilandgas  to  the  United  States. 

Rubye  Rollins  et  al.  , A-28281  (June  8,  I960) 

The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  his  homestead  entry 
in  the  Kenai  Peninsula,  Alaska,  will  be  set 

An  application  for  a noncompetitive  phos- 
phate lease  is  properly  rejected  in  response  to 
a finding  by  the  Geological  Survey  that  there  is 
sufficient  competitive  interest  in  the  land  cover- 
ed by  the  application  to  require  that  it  be  offer- 
ed for  competitive  bidding  even  though,  follow- 
ing an  earlier  finding  of  the  Geological  Survey 
that  there  is  no  substantial  competitive  interest 
in  the  land,  the  applicant  has  published  notice 
of  the  filing  of  his  application. 

aside  and  the  case  remanded  for  re  - examination 
under  the  terms  of  the  act  of  September  14, 
1960,  where  it  appears  that  the  entryman  may 
be  eligible  for  an  unrestricted  patent  under  that 
statute. 

Where  the  30th  day  of  the  period  allowed  for 
filing  a protest  against  a noncompetitive  phos- 
phate lease  application  falls  on  a Saturday,  a 
protest  filed  on  the  following  Monday  is  timely 
filed. 

Eugene  D.  Smith,  A-27896  (Oct.  7,  i960) 

Glenn  E.  Bryan,  Jr.  , A-28270  (June  10,  1960) 
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PITTMAN  ACT 

An  application  for  a permit  for  exploration 
and  development  of  water  under  the  Pittman 
Act  is  properly  rejected  if,  on  the  date  of  filing 
the  application,  the  land  encompassed  therein 
was  unavailable  for  entry  due  to  a prior  with- 
* drawal. 

Robert  J.  Rogers,  A-28494  (Nov.  29,  I960) 


POTASSIUM  LEASES  AND  PERMITS 
GENERALLY 

An  application  for  a potassium  prospect- 
ing permit  must  be  rejected  where  the  lands 
applied  for  were  patented  without  a reserva- 
tion of  minerals  almost  35  years  prior  to  the 
filing  of  the  application. 

John  Sherman  Bagg,  A-28123  (Jan.  14,  1960) 


An  application  for  a potassium  prospecting 
permit  must  be  rejected  where  the  lands  appli- 
ed for  were  patented  without  a reservation  of 
minerals  almost  35  years  prior  to  the  filing  of 
the  application. 

John  Sherman  Bagg,  A-28200  (Mar.  29,  1960) 


PERMITS 

An  applicant  for  a potash  permit  is  proper- 
ly required  to  comply  with  requirements  for 
paying  rental  and  submitting  a bond  although  the 
requirements  were  not  in  effect  at  the  time  he 
filed  his  application,  and  a permittee  whose  ap- 
plication was  filed  before  the  adoption  of  such 
requirements  but  who  was  issued  a permit 
thereafter  without  compliance  with  the  require- 
ments is  properly  required  to  comply  with  the 
requirements  or  suffer  cancellation  of  his  per- 
mit. 

The  filing  of  an  application  for  a prospect- 
ing permit  under  the  act  of  February  7,  1927, 
does  not  vest  in  the  applicant  any  rights  which 
preclude  the  Department  from  considering  his 
application  under  regulations  adopted  after  such 
filing. 

RoyW.  Swenson  et  al.  , A-28488,  etc. 

(Dec.  28,  1960)  67  I.  D.  448 


POTASSIUM  LEASES  AND  PERMITS  - -Continued 
RENTALS 

An  applicant  for  a potash  permit  is  proper- 
ly required  to  comply  with  requirements  for 
paying  rental  and  submitting  a bond  although  the 
requirements  were  not  in  effect  at  the  time  he 
filed  his  application,  and  a permittee  whose  ap- 
plication was  filed  before  the  adoption  of  such 
requirements  but  who  was  issued  a permit 
thereafter  without  compliance  with  the  require- 
ments is  properly  required  to  comply  with  the 
requirements  or  suffer  cancellation  of  his  per- 
mit. 

RoyW.  Swenson  et  al.  , A-28488,  etc. 

(Dec.  28,  1960)  67  I.  D.  448 


PRACTICE  BEFORE  THE  DEPARTMENT 
GENERALLY 

Where  claimants  are  not  represented  by 
counsel,  every  opportunity  should  be  afforded 
them  to  make  whatever  presentation  they  may 
deem  appropriate. 

Claims  of  Ralph  E.  Standley  and  Oscar  Linden, 
TA-191(Ir.)  (Jan.  14,  I960)  67  I.  D.  9 


Attorneys  practicing  before  the  Department 
are  expected  to  observe  the  standards  of  pro- 
priety required  of  members  of  the  bar  and  per- 
sistent use  of  intemperate  language  in  attacking 
decisions  appealed  from  will  not  be  tolerated. 

JaneS.  Gaston,  A-28443  (June  22,  1960) 


Where  a person  who  is  not  authorized  to 
practice  before  the  Department  takes  an  appeal 
to  the  Secretary  on  behalf  of  another  and  both 
have  been  informed  in  the  decision  appealed 
from  of  the  requirements  for  practice  before 
the  Department,  the  appeal  will  be  dismissed. 

An  appeal  to  the  Director  is  properly  dis- 
missed where  the  statement  of  reasons  needed 
to  perfect  the  appeal  was  filed  by  one  who  is  not 
authorized  to  practice  before  the  Department. 

Ben  P.  Gleichner,  A-28379  (Aug.  4,  I960) 

67  I.  D.  321 
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PRIVATE  EXCHANGES 
GENERALLY 

A private  exchange  application  is  properly- 
rejected  where  an  agency  of  the  United  States 
contends  that  it  is  utilizing  the  offered  lands 
and  that  title  thereto  has  been  acquired  by  the 
United  States  pursuant  to  condemnation  pro- 
ceedings. 

Claude  M.  and  Ethel  M.  Pease,  A-28290 
(June  8,  1 960) 


EQUAL  VALUES 

A private  exchange  application  is  properly 
rejected  where  the  selected  lands  exceed  in 
value  the  lands  offered  in  exchange. 

Ray  Firth  et  al.  , A-28207  (Mar.  29,  I960) 


PUBLIC  INTEREST 

A private  exchange  is  not  in  the  public  in- 
terest where  the  offered  lands  consist  of  28 
scattered  parcels  of  land  which  would  be  diffi- 
cult to  administer  and  the  selected  land  com- 
prises a reasonably  compact  area. 

Ray  Firth  et  al.  , A-28207  (Mar.  29,  I960) 


A proposed  exchange  of  privately-owned 
land  which  is  surrounded  by  other  privately- 
owned  land  for  public  land  within  a large  block 
of  public  land  is  properly  rejected  because  the 
adverse  effect  of  such  an  exchange  upon  the 
land  pattern  would  not  be  in  the  public  interest. 

John  E.  Fornes,  A-28276  (July  18,  I960) 


A private  exchange  application  should  be 
rejected  when  it  is  not  established  that  allow- 
ance of  the  application  would  benefit  the  public 
interest. 

Somsen  Brothers,  A-28210  (July  18,  I960) 


PUBLIC  LANDS 
GENERALLY 

Title  to  land  underlying  the  navigable 
waters  of  a State  passed  to  the  State  upon  its 
admission  into  the  Union. 

Rayford  W.  Winters  et  al.  , A-28125  (Jan.  15,^ 
1960) 


CLASSIFICATION 

The  authority  conferred  upon  the  Secretary 
of  the  Interior  by  section  7 of  the  Taylor  Graz- 
ing Act  to  classify  public  lands  as  proper  for 
disposition  imposes  upon  him  the  responsibility 
of  determining  whether  the  public  interest 
would  be  served  by  classifying  certain  land  as 
suitable  for  disposition  pursuant  to  a State 
school  indemnity  selection. 

State  of  California,  A-27752  (Supp.  ) (Feb.  29, 
1960)  = 67  1.  D.  85 


The  filing  of  an  application  to  appropriate 
public  land  under  the  public  land  laws,  such  as 
the  desert  land  law,  does  not  create  any  pre- 
sent right  in  the  applicant  when  classification 
is  required  before  the  application  can  be  allow- 
ed. 

Everett  H.  Adkins,  A-28245  (May  23,  I960) 


RIPARIAN  RIGHTS 

Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a State  is  governed  by  the 
laws  of  the  State. 

Rayford  W.  Winters  et  al.  , A--28125  (Jan.  15, 

1960) 


PUBLIC  LANDS --Continued 


PUBLIC  SALES 


SPECIAL  USE  PERMITS 

A special  land  use  permit  which  by  its 
terms  is  revocable  at  will  and  subject  to  valid 
adverse  claims  thereafter  acquired  in  the  land 
to  which  it  applies  gives  the  permittee  no 
rights  in  the  land  which  can  survive  a withdraw- 
al of  the  land  subject  to  valid  existing  rights 
even  though  the  permittees  before  actual  notice 
of  the  proposed  withdrawal,  has  commenced 
drilling  of  a water  well  under  his  permit. 

Everett  H.  Adkins,  A-28245  (May  23,  I960) 


An  application  for  desert  land  entry  in  an 
area  commonly  regarded  as  lacking  in  sufficient 
ground  water  for  irrigation  should  not  be  re- 
jected before  the  applicant  has  been  afforded 
an  opportunity  to  obtain  a special  use  permit 
to  drill  a well  and  submit  evidence  of  an  ade- 
quate supply  of  irrigation  water. 

George  E.  Mendenhall,  Jr.  , et  al.  , A-28227 
(June  2,  I960) 


PUBLIC  RECORDS 

Where  a party  desiring  to  inspect  depart- 
mental records  neither  follows  the  procedure 
set  up  in  the  applicable  regulation  nor  requests 
the  hearing  examiner  to  issue  a subpoena  for 
them,  it  is  proper  for  the  hearing  examiner  to 
refuse  to  dismiss  grazing  trespass  charges  on 
the  ground  that  the  pa^ty  was  denied  an  oppor- 
tunity to  inspect  the  records. 

Clarence  S.  Miller,  A-28215  (Apr.  20,  I960) 

67  I.  D.  145 


CONFIDENTIAL  INFORMATION 

A person  who  is  refused  permission  to 
examine  a report  used  against  him  by  the  manager 
of  a land  office  and  who  does  not  carry  his  re- 
quest to  the  Director  of  the  Bureau  of  Land  Man- 
agement is  not  entitled  to  a determination  by  the 
Secretary  of  the  Interior  of  the  propriety  of  the 
refusal;  however,  the  decision  on  appeal  cannot 
be  based  upon  matter  not  made  available  for  the 
appellant's  inspection. 

Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept.  13,  I960) 


GENERALLY 

The  cancellation  of  the  public  sale  of  an 
isolated  tract  as  being  in  the  public  interest  is 
not  justified  merely  because  several  years  have 
elapsed  since  the  sale  was  held  and  there  are 
mining  claims  on  the  land  the  validity  of  which 
will  have  to  be  determined. 

Leland  M.  Lucas,  A-28347  (Sept.  6,  I960) 


APPLICATIONS 

A public  sale  application  is  properly  re- 
jected for  land  which  is  withdrawn  as  a phosphate 
reserve  where  the  Geological  Survey  and  the  Bu- 
reau of  Land  Management  have  reported  that  dis- 
posal of  surface  rights  would  interfere  unreason- 
ably with  operations  under  the  mineral  leasing 
laws. 

Paul  T.  Walton,  A-28353  (July  25,  1960) 


After  a protest  against  the  public  sale  of  a 
tract  of  land  was  finally  dismissed  and  the  land 
awarded  to  the  high  bidder  at  the  sale,  a pend- 
ing public  sale  application  filed  by  the  protes- 
tant  for  a portion  of  the  tract  is  properly  re- 
jected, the  application  having  been  filed  after 
the  tract  was  offered  for  public  sale. 

Carl  G.  Allen,  A-28450  (Nov.  15,  I960) 


AWARD  OF  LANDS 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  claimants  based 
upon  a showing  of  long  history  of  prior  use 
will  not  be  disturbed  in  the  absence  of  evi- 
dence that  the  award  will  seriously  injure  the 
other  claimant. 

William  Birch  Lobban,  Sr.,  William  B.  Boyd, 
A- 281 1 0 (Jan.  12,  I960) 


An  award  of  all  of  the  land  offered  at  a 
public  sale  to  one  of  two  preference-right 
claimants  is  improperly  made  where  the 
equities  do  not  warrant  such  an  award. 

The  Navajo  Tribe,  Donald  G.  Walker, 

A-  27926  (Feb.  1,  I960) 
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PUBLIC  SALES  - -Continued 

AWARD  OF  LANDS --Continued 

An  award  of  land  offered  at  public  sale  to 
a prefer ence- right  claimant  who  makes  a dili- 
gent and  timely  effort  to  pay  the  advertising 
costs  to  the  applicant  for  the  sale  but  is  hinder- 
ed from  furnishing  evidence  of  his  reimburse- 
ment of  the  applicant  because  of  the  latter's 
failure  to  indicate  nonreceipt  of  the  payment 
check  contrary  to  the  dictates  of  ordinary  cour- 
tesy and  business  practice,  is  properly  allowed. 

Stanley  C.  Soho,  Albert  and  Helen  Louise 
Meeks,  A-28175  (Apr.  11,  1960) 


In  the  absence  of  acceptable  evidence  to 
support  a preference- right  claim  to  land  offer- 
ed at  public  sale,  the  land  must  be  awarded  to 
the  highest  bidder. 

The  Collier  Company,  A-28278  (June  10,  I960) 


Where  acceptable  evidence  of  ownership  of 
land  contiguous  to  a tract  of  land  offered  at 
public  sale  at  or  after  the  date  of  sale  is  not 
submitted  by  a preference- right  claimant  with- 
in 30  days  after  the  sale,  the  land  is  properly 
awarded  to  the  highest  bidder  at  the  sale. 

Martin  H.  Shuler,  Walter  Y.  Wentz,  A-28296 
(June  13,  1960)  £Tl.  D.  261 


CLASSIFICATION 

Where  a tract  of  public  land  applied  for 
under  a public  sale  law  application  is  errone- 
ously rejected  because  sale  of  the  tract  would 
disrupt  livestock  operations  and  it  appears 
from  the  record  on  appeal  to  the  Secretary  of 
the  Interior  that  the  tract  may  have  a high 
potential  for  recreation  purposes,  the  case 
will  be  remanded  for  a^determination  of  its 
recreational  values. 

The  mere  fact  that  the  public  sale  of  an 
isolated  tract  would  reduce  the  public  land  area 
under  administration  in  the  locality  is  not  an 
adequate  ground  for  the  rejection  of  the  applica- 
tion. 

James  E.  Higgins,  A-28169  (Feb.  11,  I960) 


Public  sale  applications  are  properly  re- 
jected where  the  lands  applied  for  are  part  of 
other  public  lands  under  grazing  licenses  and 
permits  and  disposition  of  the  lands  would 
necessarily  result  in  a readjustment  of  the 
grazing  permits  and  licenses,  complicating 


PUBLIC  SALES  - -Continued 

C LASSIFI CATION  - - Continued 

the  land  pattern  and  range  use  and  administra- 
tion and  adversely  affecting  the  livestock 
operations  of  the  permittees  and  licensees. 

Ronald  E.  Pauls,  A-28226  (Mar.  29,  I960) 


An  application  for  public  sale  is  properly 
rejected  for  land  that  is  chiefly  valuable  for 
timber  production  and  should  be  retained  in 
public  ownership  for  timber  management  and 
watershed  protection. 

Garfield  Taylor,  A-28205  (Apr.  26,  I960) 


ISOLATED  TRACTS 

An  application  for  the  public  sale  of  land 
as  an  isolated  tract  must  be  rejected  if  the  land 
is  not  completely  surrounded  by  land  held  in 
non-Federal  ownership  or  by  permanently  with- 
drawn land. 

Steve  Wolfe,  Nick  Smoley,  Jr.,  A-28306 
(June  10,  I960) 


PREFERENCE  RIGHTS 

Where  a preference-right  claimant  fails 
to  reimburse  the  applicants  for  a public  sale 
for  the  costs  of  publication  within  the  10- day 
period  after  he  is  declared  the  purchaser,  as 
provided  by  the  Department's  regulation,  his 
bid  is  properly  rejected  and  the  applicants  for 
the  sale,  whose  bid  is  next  in  order,  are  pro- 
perly awarded  the  land. 

John  N.  Pomeroy,  A-28134  (Jan.  13,  1960) 


One  who  asserts  a preference-right  claim 
to  land  offered  at  public  sale  in  Arizona  is  pro- 
perly accorded  a preference  where  he  shows 
that  he  has  title  to  contiguous  land  under  a 
bargain  and  sale  deed  which  contains  no  ex- 
press words  limiting  the  extent  of  the  estate 
conveyed. 

Stanley  C.  Soho,  Albert  and  Helen  Louise 
Meeks,  A-28175  (Apr.  11,  I960) 
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PUBLIC  SALES --Continued 

PREFERENCE  RIGHTS  - -Continued 

Where  two  or  more  subdivisions  of  public 
lands  are  offered  for  sale  and  two  or  more  ad- 
joining landowners  assert  preference-right 
claims  by  virtue  of  their  ownership  of  contigu- 
ous lands,  one  of  the  landowners  who  was  the 
applicant  for  the  sale  cannot  object  to  suspen- 
sion of  action  on  the  sale  for  a period  of  30 
days  from  notice  to  afford  the  preference- 
right  claimants  an  opportunity  to  reach  an 
agreement  as  to  a division  of  the  land  among 
them. 

Ferman  B.  and  Helen  E.  Armstrong,  A-28219 
(Apr.  14,  I960) 


A certificate  of  a title  company  which 
states  that,  as  trustee,  it  is  the  owner  of  land 
adjoining  a tract  offered  at  public  sale  may  be 
regarded  as  satisfying  the  regulatory  require- 
ment relating  to  proof  of  ownership  of  land 
adjoining  a sale  tract  required  to  support  a 
preference-right  claim  to  purchase  such  land. 

Albert  P.  Comer,  Phoenix  Title  and  Trust  Co.  , 
Trustee,  A-28150  (Apr.  15,  I960) 


The  assertion  by  a group  of  individuals  of 
a single  preference  right  to  purchase  land 
offered  at  public  sale  is  not  entitled  to  recog- 
nition where  it  is  shown  that  one  member  of 
the  group  does  not  own  contiguous  land  and 
another  member  failed  to  submit  timely  proof 
of  ownership  of  contiguous  land. 

Richard  M.  Hatch  et  al.  , A- 28209  (May  4, 
1960)  67  1.  D.  187 


Applicants  desiring  to  purchase  lands 
under  the  preference  provisions  of  the  act  of 
August  9,  1955,  must  show  compliance  with 
each  of  the  requirements  of  the  statute  author- 
izing such  purchase. 

John  levers,  Jr.  , Executor,  et  al.  , A-28256 
(June  8,  1 960) 


A certificate  of  an  abstract  company  show- 
ing ownership  of  land  to  be  in  a preference- 
right  claimant  as  of  a date  prior  to  the  date  of 
sale  does  not  meet  the  requirement  of  the  public 
sale  regulations  that  proof  of  ownership  of  con- 
tiguous land  must  be  shown  at  or  after  the  date 
of  the  sale,  notwithstanding  the  fact  that  the 
certificate  may  be  dated  on  the  same  date  that 
the  sale  was  held. 

Paul  A.  and  Blanche  E.  Cook,  A-28328 
(July  7,  1960) 


PUBLIC  SALES --Continued 

PREFERENCE  RIGHTS  - -Continued 

Where  a regulation  of  the  Department 
requires  that  proof  iti  support  of  a preference 
right  to  purchase  land  offered  at  public  sale 
must  be  submitted  within  30  days  from  receipt 
of  the  highest  bid  and  specifies  what  type  of 
proof  of  ownership  must  be  submitted,  a pref- 
erence right  claimant  whose  proof  does  not 
comply  with  the  regulation  loses  his  preference 
right  at  the  end  of  the  30-day  period,  and  pro- 
per evidence  of  ownership  submitted  after  the 
30-day  period  will  not  be  considered. 

Where  a regulation  of  the  Department 
requires  that  an  asserted  preference  right  to 
purchase  land  offered  at  public  sale  must  be 
supported  by  proof  of  ownership  of  contiguous 
land  and  specified  that  such  proof  must  consist 
of  either  an  abstract  of  title  or  a certificate  of 
title  showing  the  claimant  to  be  the  owner  in  fee 
simple  of  the  contiguous  land  at  or  after  the 
date  of  the  sale,  a statement  by  an  abstractor 
that  contiguous  land  "appears  of  record  in  the 
name  of"  the  preference  claimant  does  not  com- 
ply with  the  requirements  of  the  regulation. 

The  Collier  Company,  A-28278  (June  10,  1960) 


Where  a decision  of  the  local  land  office 
and  departmental  regulations  under  the  public 
sale  law  clearly  set  forth  the  requirements 
for  establishing  a preference  right  to  purchase 
land,  the  fact  that  a preference- right  claimant 
misconstrued  a form  sent  to  him  by  the  local 
office  and  inserted  a wrong  date  therein  as  to 
his  ownership  of  contiguous  land  is  not  suffi- 
cient justification  for  vacating  the  sale. 

Martin  H.  Shuler,  Walter  Y.  Wentz,  A -28 296 
(June  13,  1960)  FT  I.  D.  261 

A certificate  by  a register  of  deeds  stating 
that  a quit  claim  deed  issued  by  a county  to  a 
named  person  on  a specified  date,  that  the  coun- 
ty held  the  land  under  Tax  Deed,  that  the  deed 
had  been  recorded,  and  that  no  further  convey- 
ance of  the  land  had  been  recorded  is  insufficient 
to  constitute  proof  of  ownership  of  contiguous 
land  required  by  regulation  to  support  a claim  of 
a preference  right  to  purchase  land  offered  at 
public  sale. 

Derral  L.  Clark  and  Rhoda  Clark,  A-28400 
(Sept.  19,  1960) 

Where  a preference  right  claimant  at  a 
public  sale  offers  in  support  of  his  claim  only 
a certificate  of  title  showing  that  he  is  the 
owner  of  land  separated  from  the  land  offered 
for  sale  by  a 30-foot  strip  of  land  dedicated 
as  a public  road  and  he  admits  that  he  does  not 
own  the  30-foot  strip  in  fee  simple,  his  pref- 
erence right  claim  is  properly  rejected  as  he 
is  not  the  owner  of  contiguous  land. 

Leslie  N.  Baker  et  al.  , A-28454  (Oct.  26,  I960) 
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PUBLIC  SALES  - -Continued  RAILROAD  GRANT  LANDS  - -Continued 

ROUGH  OR  MOUNTAINOUS  TRACTS  A railroad  land  grant  patent  issued  pursu- 

ant to  the  act  of  July  27,  1866,  is  to  be  taken, 
An  application  for  the  public  sale  of  land  upon  collateral  attack,  as  conclusive  evidence 

as  mountainous  or  too  rough  for  cultivation  °f  the  nonmineral  character  of  the  land, 

must  be  rejected  if  the  applicant  is  not  the 

owner  of  or  the  holder  of  an  entry  on  adjoining  John  Sherman  Bagg,  A- 28200  (Mar.  29,  I960) 

land. 

Steve  Wolfe,  Nick  Smoley,  Jr.,  A-28306 
(June  10,  I960) 


SALES  UNDER  SPECIAL  STATUTES 

An  appraisal  of  land  for  sale  to  Miles  City, 
Montana,  under  section  2 of  the  act  of  June  16, 
1950,  on  the  basis  of  use  for  industrial  pur- 
poses will  not  be  disturbed  in  the  absence  of  a 
showing  that  the  computation  of  value  was  erro- 
neously made. 

City  of  Miles  City,  Montana,  A-28471  (May  27, 

i960) 


Applicants  desiring  to  purchase  lands 
under  the  preference  provisions  of  the  act  of 
August  9,  1955,  must  show  compliance  with 
each  of  the  requirements  of  the  statute  author- 
izing such  purchase. 

John  levers,  Jr,,  Executor,  et  al.  , A- 28256 
(June  8,  1 960) 


An  application  to  purchase  public  land  in 
Wisconsin  under  the  act  of  August  24,  1954,  is 
properly  rejected  as  to  a particular  tract  where 
no  application  for  the  tract  was  on  file  in  the 
Department  within  the  period  of  one  year  fol- 
lowing the  enactment  of  the  act,  as  required  by 
the  act. 

Richard  Beattie,  A-28451  (Dec.  28,  I960) 


RAILROAD  GRANT  LANDS 

A railroad  land  grant  patent  issued  pursu- 
ant to  the  act  of  July  27,  1866,  is  to  be  taken, 
upon  collateral  attack,  as  conclusive  evidence 
of  the  nonmineral  character  of  the  land. 


RECLAMATION  HOMESTEA DS 
GENERALLY 

The  requirement  of  the  homestead  law 
that  the  entryman  must  establish  residence  on 
his  entry  within  a maximum  period  of  12 
months  from  the  allowance  of  his  entry  is  not 
satisfied  by  clearing  and  leveling  the  land  and 
cultivating  it,  where  the  entryman  has  lived 
with  his  family  in  rented  premises  in  the  vi- 
cinity of  the  entry  and  has  never  eaten,  slept, 
or  kept  any  possessions  on  the  entry. 

Boyd  L.  Hulse  v.  William  H.  Griggs,  A-28288 
(May  23,  1960)  67  I.  D.  212 


CANCELLATION 

Where  an  entryman  fails  to  establish 
residence  on  his  entry  within  12  months  from 
the  allowance  of  his  entry,  the  entry  must  be 
canceled. 

Boyd  L.  Hulse  v.  William  H.  Griggs,  A-28288 
(May  23,  I960)  67  I.  D.  212 


RECREATION  AND  PUBLIC  PURPOSES  ACT 

A use  of  land  by  State  agencies  for  State 
wildlife  refuge  purposes  under  authority  of  the 
Recreation  and  Public  Purposes  Act  (43  U.  S.  C.  , 
1958  ed.  , secs.  869  to  869-4),  is  a use  which 
is  distinguishable  from  the  kind  of  use  author- 
ized to  these  agencies  under  the  Fish  and  Wild- 
life Coordination  Act  (16  U.  S.  C.  , sec.  6 6 1 et 
seq. ).  Therefore,  a disposition  of  land  to  State 
agencies  for  State  wildlife  refuge  purposes  pur- 
suant to  the  Recreation  and  Public  Purposes 
Act  is  not  to  be  considered  a disposition  "for 
any  use  authorized  under  any  other  law"  within 


John  Sherman  Bagg,  A-28123  (Jan.  14,  I960) 


REGULATIONS --Continued 
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RECREATION  AND  PUBLIC  PURPOSES  ACT 
- - Continued 

the  meaning  of  section  869(c)  of  that  act  and 
would  be  allowable. 

Disposal  of  Public  Lands  to  State  Agencies  for 
Use  as  State  Wildlife  Refuges  Under  the  Re- 
creation and  Public  Purposes  Act,  43  U.S.  C.  , 
1958  ed.  , 1959  Supp.  , secs.  869  to  869-4, 

M - 36  594  (Mar . 14,  I960) 


Land  included  in  a reclamation  withdrawal 
is  subject  to  disposal  under  the  Recreation  and 
Public  Purposes  Act. 

Carl  F.  Murray  and  Clinton  D.  Coker, 

A-28188  (Apr.  13,  1960)  67  1.  D.  132 


REGULATIONS 

APPLICABILITY 

Acquired  lands  oil  and  gas  lease  applica- 
tions will  not  be  rejected  for  failure  to  comply 
with  a requirement  added  to  the  public  land 
leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regula- 
tions which  added  the  requirement  also  applied 
to  acquired  lands  applications. 

When  a regulatory  provision  governing 
public  land  oil  and  gas  lease  offers  is  amended 
by  adding  requirements  in  a new  subsection  to 
the  provision,  and  the  provision  to  which  the 
subsection  is  added  is  not  applicable  to  acquir- 
ed lands  oil  and  gas  lease  offers,  but  the  addi- 
tional requirements  included  in  the  amendment 
of  the  public  land  regulation  are  intended  to  be 
applicable  to  both  public  and  acquired  lands 
oil  and  gas  lease  offers,  then  not  only  the 
public  land  regulation,  but  also  the  correspond- 
ing acquired  lands  regulation  should  be  ex- 
pressly amended  by  adding  the  same  require- 
ments to  the  acquired  lands  regulation. 

Bert  Wheeler,  A-28253  (May  23,  I960) 

- 67  j D 203 


An  acquired  lands  oil  and  gas  lease  applica - 
tion  will  not  be  rejected  for  failure  to  comply 
with  a requirement  added  to  the  public  land 
-leasing  regulations  if  it  is  doubtful  whether  the 
amendment  of  the  public  land  leasing  regula- 
tions which  added  the  requirement  also  applied 
to  acquired  lands  applications. 


INTERPRETATION 

When  a regulatory  provision  governing 
public  land  oil  and  gas  lease  offers  is  amended 
by  adding  requirements  in  a new  subsection  to 
the  provision,  and  the  provision  to  which  the 
subsection  is  added  is  not  applicable  to  acquir- 
ed lands  oil  and  gas  lease  offers,  but  the  addi- 
tional requirements  included  in  the  amendment 
C>f  the  public  land  regulation  are  intended  to  be 
applicable  to  both  public  and  acquired  lands  oil 
and  gas  lease  offers,  then  not  only  the  public 
land  regulation,  but  also  the  corresponding  ac- 
quired lands  regulation  should  be  expressly 
amended  by  adding  the  same  requirements  to 
the  acquired  lands  regulation. 

Bert  Wheeler,  A-28253  (May  23,  1960) 

67  I.  D.  203 


Where  the  last  two  sentences  of  a regula- 
tion might  be  read  to  permit  15  days  for  filing  a 
statement  which  is  required  by  the  first  sentence 
to  be  filed  with  the  offer,  an  applicant  who  sub- 
mits the  statement  within  15  days  after  filing  his 
offer  will  be  held  to  have  complied  with  the  re- 
quirement. 

Barbara  Rubenstein,  A-28508  (Dec.  28,  1960) 


An  interpretation  of  a requirement  for 
filing  oil  and  gas  lease  offers  which  is  con- 
tained in  instructions  to  Bureau  employees  and 
distributed  as  a part  of  the  Bureau  of  Land 
Management  Manual  does  not  constitute  notice 
to  the  public  of  the  contents  of  the  interpreta- 
tion. 

Barbara  Rubenstein,  A-28508  (Dec.  28,  1960) 


PUBLICATION 

Oil  and  gas  lease  offers  which  do  not  com- 
ply with  the  mandatory  requirements  of  the 
regulations  must  be  rejected  without  priority, 
and  in  offeror's  unfamiliarity  with  new  require- 
ments which  are  not  referred  to  in  the  oil  and 
gas  lease  offer  form  required  to  be  used  by  ap- 
plicants is  no  basis  fot  allowing  oil  and  gas 
lease  offers  which  do  not  comply  with  a recent- 
ly adopted  regulation  for  filing  an  offer. 

Genia  Ben  Ezra  et  al.  , A-28397,  A-^8484 
(Nov.  16,  1960)  67  I.  D.  400 


Arthur  J.  Boeve,  A-28445  (Oct.  13,  1960) 
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REGULATIONS  - -Continued 
WAIVER 

A delegation  of  authority  to  the  Director, 
Bureau  of  Land  Management,  under  Depart- 
mental Order  No.  2583,  amendment  No.  12, 
section  2.  125,  to  take  "All  actions  with  respect 
to  revested  Oregon  and  California  Railroad  and 
Reconveyed  Coos  Bay  Wagon  Road  Grant  Lands 
* =1=  *"  does  not  authorize  the  Director  to  approve 
a right-of-way  agreement  which  is  not  within 
the  scope  of  the  existing  regulations  (43  CFR, 
Part  115). 

Right-of-Way  Agreement  Under  Act  of 
January  21,  1895  (43  U.  S.  C.  , 1958  ed.  , 
sec.  956)7  28  Stat.  635/,  M-36593  (Feb.  8, 

1960) 


Under  the  Department's  rules  governing 
private  contests  where  an  answer  to  a com- 
plaint is  filed  a day  late  the  allegations  of  the 
complaint  must  be  taken  as  admitted  by  the 
contestee  and  the  case  decided  without  a hear- 
ing, and  the  Secretary  is  without  authority  to 
waive  the  rules  to  permit  the  late  filing  of  the 
answer. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  1960) 


Under  the  Department's  rules  governing 
Government  contests  against  mining  claims, 
where  an  answer  to 'a  complaint  is  filed  late  the 
allegations  of  the  complaint  will  be  taken  as  ad- 
mitted by  the  contestee  and  the  case  decided 
without  a hearing  by  the  manager,  and  the  Sec- 
retary is  without  authority  to  waive  the  rules  to 
permit  the  late  filing  of  the  answer. 

United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1,  1960)  ~ 67  1.  D.  311 


RIGHTS-OF-WAY 

A change  in  the  location  of  a right-of-way  in 
Yosemite  National  Park  and  Stanislaus  National 
Forest  for  a tunnel  aqueduct  granted  to  the  City 
and  County  of  San  Francisco  in  1914  under  the 
Raker  Act  (38  Stat.  242  (1913)),  may  be  made  at 
any  time  under  Section  2 of  the  Act  prior  to  the 
completion  of  the  water  power  system  permitted 
by  the  Act. 

City  and  County  of  San  F rancisco  - Raker  Act 
Application  for  Change  in  Location  of  Right-Of- 
Way,  M-36603lSept.  8,  1960)  67  1.  D.  322 


RIGHTS -OF -WAY --Continued 
GENERALLY 

The  Secretary  of  the  Interior  may  enter 
into  a cooperative  agreement  with  a State  to 
provide  for  reciprocal  use  of  logging  road 
rights-of-way  over  the  lands  of  the  two  govern- 
ments. 

Right-of-Way  Agreement  Under  Act  of 
January  21,  1 895  (43  U.  S.  C.  , 1958  ed., 
sec.  956)  / 28  Stat.  635/,  M-36  593  (Feb.  8, 
1960) 


Appropriations  by  Federal  agencies  of 
rights-of-way  on  public  lands  are  subject  to 
existing  valid  entries  and  lawful  occupancy  by 
Indians. 

Government  Appropriation  of  Rights-of-Way 
in  Alaska,  M-36595  (Mar.  15,  I960) 


The  Mineral  Leasing  Act  of  February  25, 

1 920  (41  Stat.  437;30U.  S.C.,  sec.  181etseq.  ), 
applies  to  lands  within  rights-of-way  granted 
by  the  United  States  whether  they  be  easements 
or  "limited  fees"  granted  with  a reservation  of 
the  minerals  to  the  United  States,  except  to  the 
extent  that  that  act  has  been  superseded  by  a 
special  leasing  law  applicable  to  such  rights- 
of-way. 

Applicability  of  the  Mineral  Leasing  Act  to 
Minerals  in  Rights-of-Way,  M-36597  (June  3, 
I960)  67  I.  D.  225 


A holder  of  a right-of-way  is  properly  re- 
quired to  pay  rental  accruing  prior  to  cancella- 
tion of  the  right-of-way. 

Walter  Scott,  A-28148  (Dec.  16,  I960) 


NATURE  OF  INTEREST  GRANTED 

Rights-of-way  granted  by  or  under  author- 
ity of  Congress  constitute  either  easements  or 
"limited  fees.  " Grants  of  "limited  fee"  rail- 
road rights-of-way  do  not  include  a grant  of  the 
minerals  in  the  lands. 

Applicability  of  the  Mineral  Leasing  Act  to 
Minerals  in  Rights-of-Way,  M-36597  (June  3, 
1960)  67  1.  D.  225 
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RIGHTS -OF -WAY --Continued 
ACT  OF  FEBRUARY  25,  1920 

The  grant  of  an  easement  does  not  transfer 
the  title  nor  the  right  of  possession  to  land  but 
merely  grants  a right  to  use  the  land  for  a speci- 
fied purpose  or  for  specified  purposes.  To 
transfer  or  alienate  land  means  to  pass  the  title 
and  with  it  the  right  of  possession.  Therefore, 
a prohibition  in  the  law  against  alienation  or 
transfer  of  land  does  not  prohibit  the  granting 
of  an  easement. 

The  act  of  March  3,  1873  (17  Stat.  602;  as 
amended  43  U.  S.  C.  sec.  174),  authorizing 
settlers  under  the  homestead  or  other  settlement 
laws  to  transfer  portions  of  their  claims  for  cer- 
tain stated  purposes  does  not  provide  for  the 
granting  of  easements  and  has  no  effect  on  the 
right  of  the  settler  to  grant  them.  Its  sole  pur- 
pose is  to  authorize  the  transfer  of  land. 


Acquisition  of  Pipeline  Right-of-Way  Across 
Homestead  Entries  in  Alaska,  M-36601 
(June  8,  1 960) 


RULES  OF  PRACTICE 
GENERALLY 

Board  of  Contract  Appeals  decisions  are 
final  for  the  Department.  Hence,  request  for 
reconsideration  is  unnecessary  to  exhaust  ad- 
ministrative remedies. 

Appeal  of  Adler  Construction  Company, 

IBCA- 1 56  (Jan.  20,  I960)  67  I.  D.  21 


Where  notice  of  a decision  of  the  manager 
of  a land  office  is  sent  by  certified  mail  to  the 
address  of  record  of  the  party  adversely  af- 
fected by  the  decision  and  the  notice  is  return- 
ed marked  "Unknown,  " the  party  is  considered 
to  have  been  constructively  served  with  notice 
of  the  decision  where  the  address  of  record 
was  a post  office  box  and  the  Department  is  in- 
formed that  the  party  was  not  known  at  that 
address  or  authorized  by  the  renter  of  the  box 
to  receive  mail  therein. 

Betty  Ketchum,  A-28132  (Jan.  21,  I960) 

67  I.  D.  40 


RULES  OF  PRACTICE- -Continued 
APPEALS 

Generally 

The  late  filing  of  a notice  of  appeal  to  the 
Secretary  cannot  be  waived,  where  the  record 
shows  that  a copy  of  the  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management  was 
delivered  to  the  appellant's  address  of  record 
by  certified  mail,  on  the  ground  that  the 
appellant  was  away  from  home  and  did  not 
receive  actual  notice  of  the  decision  until 
several  days  later. 

Arthur  M.  Moylan,  Jr.,  A-28237  (Mar.  29. 
1960) 


Where  an  applicant  for  a small  tract  is 
awarded  the  land  on  condition  that  he  reimburse 
the  occupant  for  permanent  improvements 
placed  in  good  faith  on  the  tract  which  will  be 
of  value  to  him  but  the  decision  making  the 
award  does  not  attempt  to  specify  the  improve-  t 

ments  for  which  reimbursement  is  required  or 
the  value  thereof,  it  is  premature  for  the  ap- 
plicant to  appeal  from  the  decision  on  the 
ground  that  the  improvements  on  the  land  are 
not  of  the  character  or  value  attributed  by  the 
occupant  of  the  land. 

Russell  Stewart  Lee,  A-28217  (Apr.  13,  I960) 


Where  the  Secretary  remands  an  appeal  to 
him  without  considering  its  merits  but  merely 
to  facilitate  the  administration  of  recently  en- 
acted legislation,  he  will  consider  the  merits 
of  the  appeal  after  it  has  been  determined  that 
the  appellant  is  not  entitled  to  the  benefits  of 
the  recently  enacted  legislation. 

L.  E.  Linck,  A-28251  (May  23,  I960) 


Upon  appeal  from  a decision  of  a hearing 
examiner  in  a contest  against  a mining  claim, 
the  Director  of  the  Bureau  of  Land’ 'Management, 
and  in  turn  the  Secretary,  can  make  all  find- 
ings of  fact  and  law  based  upon  the  record  just 
as  though  each  were  making  the  decision  in  the 
first  instance. 

United  States  v.  T.  C.  Middleswart  et  ah  , 
A-28286  (June  9,  I960)  67  I.  D.  232 


Where  no  issue  is  presented  by  an  appeal  to 
the  Secretary  of  the  Interior  from  a decision  of 
the  Director  of  the  Bureau  of  Land  Management 
calling  upon  an  applicant  for  an  additional  showing 
in  connection  with  a desert  land  application,  and 
where  the  appellant  submits  the  showing  with  his 
appeal,  the  case  will  be  remanded  to  the  Bureau 
of  Land  Management  for  further  consideration. 


Newton  J.  Jackson,  A-28427  (Aug.  30,  I960) 
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RULES  OF  PRAC  TICE  - -Continued 

APPEALS-  -Continued 

Generally--C  ontinue  d 

There  is  no  further  right  of  appeal  to  the 
Secretary  from  a decision  of  the  Solicitor  or 
Deputy  Solicitor  issued  pursuant  to  a delegation 
of  authority  from  the  Secretary  to  decide  ap- 
peals to  the  Secretary. 

B.  E.  Burnaugh,  A-28340  (Supp.  ) 

(Oct.  4,  I960)  67  I.D.  366 


When  contracting  officer  inadvertently 
overlooks  directions  of  the  Board  contained  in 
a formal  decision,  matter  will  be  remanded  to 
him  to  enable  him  to  carry  out  the  Board's 
directions. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-255  (Oct.  31,  I960) 


Dismissal 


An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  under  the  Federal  Range  Code 
for  Grazing  Districts  is  properly  dismissed 
where  the  appeal  is  not  filed  in  the  Office  of  the 
Director  within  30  days  after  service  of  the 
hearing  examiner's  decision  on  the  appellant. 

Stanley  Garthofner,  Duvall  Brothers,  A -280 52 
(Jan.  12,  I960)  67  1.  D.  4 

An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a decision  of  a hearing 
examiner,  filed  under  the  provisions  of  the 
Federal  Range  Code,  is  properly  dismissed 
where  the  notice  of  intention  to  appeal  is  not 
filed  until  after  the  10-day  period  has  expired 
from  receipt  of  a copy  of  the  hearing  examiner's 
decision. 

Dr.  S.  T.  Clarke,  A-28187  (Feb.  11,  I960) 


An  appeal  to  the  Secretary  will  be  dismiss- 
ed where  it  is  withdrawn. 

Ernest  F.  Brackmier,  A-28317  (Mar.  8,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  application  which 
is  the  subject  of  the  appeal  is  subsequently 
withdrawn. 


RULES  OF  PRACTICE  - -Continued 

APPEALS  - - Continued 

D i s m i s .s  a 1- -Continued 

An  appeal  to  the  Secretary  of  the  Interior 
by  a junior  applicant  for  an  oil  and  gas  lease 
will  be  dismissed  where  the  senior  applicant 
requests  the  withdrawal  of  his  offer  while  the 
appeal  is  pending. 

A.  S a ter  dal,  A-28438  (May  2,  I960) 


An  appeal  to  the  Secretary  from  the  rejec- 
tion of  an  oil  and  gas  lease  offer  will  be  dismiss- 
ed where  the  offerors  later  relinquish  their 
offer. 

Stanford  L.  Neal  and  William  C.  Comstock, 
A-281 18a  (May  23,  I960) 


Where  a party  does  not  show  that  he  is  ad- 
versely affected  by  a decision  of  the  Director  of 
the  Bureau  of  Land  Management,  his  appeal  to 
the  Secretary  of  the  Interior,  based  solely  on 
the  failure  of  the  Director  to  rule  on  a hypo- 
thetical proposition  put  to  him,  will  be  dismiss- 
ed. 

Standard  Oil  Company  of  California,  A-28266 
(June  7,  I960) 


An  appeal  to  the  Secretary  will  be  dismiss- 
ed where,  prior  to  receipt  of  the  appeal,  the 
decision  appealed  from  has  been  vacated  and  a 
decision  favorable  to  the  appellant  rendered. 

Bette  M.  Snyder,  Republic  Natural  Gas  Com- 
pany, A- 28284  (June  8,  I960) 


An  appeal  to  the  Secretary  will  be  dismiss- 
ed where  it  is  withdrawn  by  the  appellant. 

Nevada  Fish  and  Game  Commission,  A-28487 
(June  20,  I960) 


Where  an  appeal  from  the  rejection  of  a 
notice  of  settlement  has  been  dismissed,  the 
appellarft  cannot  later  relitigate  the  propriety  of 
the  rejection  on  a subsequent  appeal  from  the 
rejection  of  a later  application  for  entry. 

Paul  Abernathy,  A-28292  (July  11,  1960) 


Fred  L.  Craig,  A-28338  (Mar.  29,  I960) 
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Where  a protest  against  certain  coal  mining 
practices  of  the  appellant  is  withdrawn  without 
prejudice  and  the  appellant  does  not  desire  to 
pursue  his  appeal,  the  withdrawal  of  the  protest 
without  prejudice  is  allowed,  the  decisions  below 
are  vacated  and  the  appeal  is  dismissed  as  moot. 

A.  Ben  Shallit  et  al.  , A-27436  (July  18,  1960) 


An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  enactment  of 
legislation  renders  the  questions  raised  on  ap- 
peal moot. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  enactment  of 
legislation  renders  the  questions  raised  on  ap- 
peal moot. 

Homer  S.  Wilhelm  et  al.  , A-27564 
(Aug.  2,  I960) 


An  appeal  to  the  Director  is  properly 
dismissed  where  the  statement  of  reasons 
needed  to  perfect  the  appeal  was  filed  by  one 
who  is  not  authorized  to  practice  before  the 
Department. 

Where  a person  who  is  not  authorized 
to  practice  before  the  Department  takes  an 
appeal  to  the  Secretary  on  behalf  of  another 
and  both  have  been  informed  in  the  decision 
appealed  from  of  the  requirements  for  prac- 
tice before  the  Department,  the  appeal  will 
be  dismissed. 

Ben  P.  Gleichner , A-28379  (Aug.  4,  1960) 

~ 67  I.  D.  321 


An  appeal  to  the  Director  under  the  Federal 
Range  Code  is  properly  dismissed  where  the 
appellant  fails  to  file  a brief  in  support  of  his 
appeal  within  the  time  required  and  the  circum- 
stances do  not  warrant  a waiver  of  the  defect. 

Grover  C.  Barton,  A-28404  (Sept.  19,  1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  it  is  withdrawn  by  the  appellant. 

Jean  Erickson,  A-28551,  A-28584 
(Sept.  19,  I960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  it  is  withdrawn  by  the  appellant. 

Albert  R.  Hitchens,  Frank  H.  and  NormaJo 
Camilletti,  A~-28180  (Sept.  19,  19b0) 
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Where  the  contracting  officer  advises  a 
contractor  of  the  right  of  appeal,  and  appellant 
states  that  it  will  submit  "additional  facts  and 
details,  " and  appellant  remains  inactive  and 
silent  despite  a Government  motion  to  dismiss, 
the  appeal  will  be  dismissed  for  lack  of  prosecu- 
tion on  the  assumption  that  the  appellant  has 
abandoned  its  appeal. 

Appeal  of  L.  N.  & R.  Corporation,  IBCA-201 
(Sept.  21,  1960) 


The  Board  of  Contract  Appeals  will  dismiss 
appeal  with  leave  to  appellant  to  reinstate  the 
same  in  situations  in  which  it  comes  to  the 
notice  of  the  Board  that  dispute  between  prime 
contractor  and  subcontractor  is  pending  in  a 
State  Supreme  Court  and  the  parties  do  not  pros- 
ecute the  appeal  before  the  Board  for  a period 
exceeding  half  a year. 

Appeal  of  Boespflug-Kiewit-Morrison,  IBCA-52 
(Sept.  28,  I960) 


An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  withdrawn  by  the  appellant. 

Lawyers  Title  of  Phoenix,  A -28492a 
(OcT.  13,  1960) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  at  the  request  of  the 
appellant. 

Leslie  N.  Baker  et  al.  , A-28454  (Oct.  26,  1960) 


A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notices  of  pro- 
tests as  required  by  the  contract,  will  be 
denied,  where  the  appellant  has  raised  issues 
of  fact  as  to  timeliness  of  such  notices,  and  as 
to  prior  actual  knowledge  of  the  protested 
matters  and  partial  action  thereon  by  the  con- 
tracting officer's  representative. 

Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (Nov.  14,  I960)  67  I.Id.  396 


In  appropriate  circumstances  the  Secretary 
in  the  exercise  of  his  supervisory  power  may 
dismiss  an  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  where  it  appears  that  the 
Director  may  have  through  inadvertence 
neglected  to  dismiss  the  appeal. 

Charles  W.  Barnhart,  Albert  L.  Sibley, 
A-28518  (Nov.  16,  1960) 


RULES  OF  PRACTICE- -Continued 
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Extensions  of  Time 

The  late  filing  of  a request  for  extension 
of  time  within  which  to  file  a statement  of 
reasons  for  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  cannot  be  waived 
where  the  record  shows  that  the  request  was 
not  mailed  until  after  the  expiration  of  the 
period  of  time  within  which  the  statement  of 
reasons  was  required  to  be  filed. 

James  B.  Temple  et  al.  , A-28285  (Jan.  20, 

1960) 


An  appeal  to  the  Director  is  properly  dis- 
missed if  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  within  the  period  allowed  by  an 
extension  of 'time  granted  on  request  of  the  ap- 
pellant and  a request  for  a further  extension  is 
not  filed  before  the  expiration  of  the  time 
allowed. 

Charles  W.  Barnhart,  Albert  L.  Sibley, 

A- 2851 8 (Nov.  16,  I960) 


An  Examiner  of  Inheritance  cannot  extend 
the  60-day  period  within  which  a petition  for 
rehearing  may  be  filed. 

Estate  of  Sam  Pierre  Alexander,  LA- 918 
(Dec.  9,  1960) 


Failure  to  Appeal 


One  who  fails  to  appeal  from  the  rejection 
of  an  oil  and  gas  lease  offer  is  not  entitled  to 
reinstatement  of  the  application  with  priority 
over  an  intervening  applicant,  even. though  the 
rejection  was  erroneous. 

Betty  Ketchum,  A-28132  (Jan.  21,  I960) 

67  I.  D.  40 


Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice  of 
adverse  charges  against  his  claims,  fails  to 
answer  the  charges  as  required  and  fails  to 
appeal  from  a decision  holding  his  claims  null 
and  void,  and  where  the  claimant  takes  no 
action  with  respect  to  the  claims  for  25  years, 
the  decision  declaring  the  claims  null  and  void 
is  conclusive  and  will  not  be  reopened  if  the 
interest  of  other  parties  under  oil  and  gas 
leases  issued  by  the  United  States  have  inter- 
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vened,  in  the  absence  of  a legal  or  equitable 
basis  warranting  reconsideration. 

Gabbs  Exploration  Company,  A-28139  (Apr.  25, 
1 960)  67  I.  D.  160 


Mining  claims  may  be  declared  null  and 
void  if  the  claimants,  who  received  notice  of 
adverse  charges  against  the  claims,  fail  to 
answer  the  charges  as  required  or  to  appeal 
from  a decision  holding  the  claims  null  and 
void;  and  where  the  claimants  and  their  grantees 
take  no  action  with  respect  to  the  contest  pro- 
ceedings but  acquiesce  for  almost  30  years  in 
a decision  declaring  the  claims  null  and  void, 
during  which  time  the  United  States  exerts 
exclusive  possessory  rights  over  the  land,  the 
decision  nullifying  the  claims  is  conclusive 
and  will  not  be  reopened  in  the  absence  of  a 
legal  or  equitable  basis  warranting  reconsider- 
ation. 

Gabbs  Exploration  Company,  A- 2821  3 (May  24, 

I960) 


One  who  fails  to  appeal  from  a rejection 
of  his  oil  and  gas  lease  application  loses  any 
rights  he  might  have  had  in  the  issuance  of  a 
lease  and  has  no  standing  to  complain  there- 
after. 

Duncan  Miller,  A-28267  (June  8,  I960) 


He  a r i n g s 

Where  the  parties  to  an  appeal  agree  to 
submit  the  matter  in  dispute  for  decision  by 
the  IBCA  on  depositions  and  without  a hearing, 
the  Board  will  normally  grant  an  order  per- 
mitting such  submission  with  depositions,  pur- 
suant to  Appendix  A of  the  Rules  of  the  Armed 
Services  Board  of  Contract  Appeals,  since  the 
IBCA  does  not  have  express  formal  rules  on 
such  matters. 

Appeal  of  Triangle  Construction  Company, 
IBCA -232  (Oct.  3,  I960)  67  I.  D.  365 


It  is  recommended  that  a hearing  be  held  to 
ascertain  all  the  facts  in  regard  to  delay,  or  ex- 
cuse for  any  delay,  by  the  City  and  County  of  San 
Francisco  in  constructing  the  system  permitted 
by  the  Raker  Act.  Two  questions  to  be  consid- 
ered at  the  hearing  are  whether  any  delay  caused 
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by  (1)  the  fact  of  eight  unsuccessful  bond  issues; 
or  (2)  by  the  events  culminating  in  the  decision 
of  the  United  States  Supreme  Court  in  United 
States  v.  San  Francisco,  310  U.  S.  16  (1939),  and 
in  City  and  County  of  San  Francisco  v.  United 
States,  223  F.  2d,  737  (9  Cir.  1955),  can  be  con- 
sidered as  excusing,  as  the  case  may  be,  (a) 
cessation  of  construction  of  every  integral  and 
essential  part  of  the  system  for  three  consecutive 
years  - the  "3  yeai;  rule;"  or  (b)  delay  in  con- 
structing any  integral  and  essential  part  of  the 
system  - the  "diligence  rule.  " The  City  and 
other  participants  in  the  hearing  will  be  expected 
to  direct  themselves  to  these  issues  in  their 
briefs  or  comments  made  after  the  hearing. 

City  and  County  of  San  Francisco  - Raker  Act 
Application  for  Change  in  Location  of  Right-Of- 
Way,  M-36603  (Sept.  8,  I960)  67  I.  D.  322 


Service  on  Adverse  Party 

An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  a copy  of  the  notice  of 
appeal  and  the  statement  of  reasons  on  the  ad- 
verse party  named  in  the  decision  appealed 
from. 

James  P.  Corbin,  A-28152  (Jan.  14,  1960) 

Maria  T.  Pastor,  A -2833  3 (Feb.  18,  1960) 
Edith  H.  Payne,  A-28153  (Feb.  29,  196  0) 


An  appeal  to  the  Secretary  will  be  dismiss- 
ed where  the  appellant  has  failed  to  show  serv- 
ice of  notice  of  his  appeal  upon  adverse  parties 
within  the  time  required  by  the  rules  of 
practice. 

Norman  C.  Winchester,  A-28268  (Jan.  19, 
i960)  “ 


Where  an  appeal  to  the  Director  is  dis- 
missed for  failure  to  serve  the  notice  of  appeal 
and  statement  of  reasons  on  the  adverse  parties, 
and  on  appeal  to  the  Secretary  the  appellant 
submits  proof  showing  that  the  adverse  parties 
were  served  within  the  time  required,  the  deci- 
sion dismissing  the  appeal  will  be  reversed  and 
the  case  remanded  to  the  Bureau  for  considera- 
tion on  its  merits. 
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An  appellant  may  not  excuse  his  failure  to 
serve  a copy  of  hi's  notice  of  appeal  and  state - 
. ment  of  reasons  on  the  adverse  party  by  argu- 
ing that  the  latter  was  not  properly  designated 
as  an  adverse  party. 

The  Bureau  of  Indian  Affairs  is  properly 
designated  as  an  adverse  party  to  be  served 
in  the  event  of  an  appeal  from  a decision  can- 
celing in  part  a public  oil  and  gas  lease  on  the 
ground  that  part  of  the  leased  land  is  within 
the  Navajo  Indian  Reservation. 

Edith  H.  Payne,  A-28153  (Feb.  29,  1960) 


Where  a decision  by  a manager  fails  to 
name  a person  as  an  adverse  party  who  must 
be  served  in  the  event  of  an  appeal,  service 
on  him  by  the  appellant  is  not  required  under 
the  Department's  rules  of  practice  even  though 
he  is  indicated  in  the  decision  as  having  an 
interest  adverse  to  the  appellant's. 

Albert  P.  Comer,  Phoenix  Title  and  Trust  Co.  , 
Trustee,  A-28150  (Apr.  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  a copy  of  the  notice  of 
appeal  on  the  adverse  party  in  the  case. 

John  J.  Smith,  A-28375  (May  3,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  a copy  of  the  notice  of 
appeal  on  the  adverse  party  within  the  time 
allowed  by  the  Department's  rules  of  practice 
but  serves  his  notice  of  appeal  later  with  his 
statement  of  reasons  upon  the  adverse  party. 

Waldo  E.  Coyle  et  al.  , A-28439  (May  4,  I960) 


An  appellant  cannot  excuse  his  failure  to 
serve  a person  named  as  an  adverse  party  in 
a mining  contest  with  a notice  of  his  appeal  to 
the  Director,  Bureau  of  Land  Management,  on 
the  ground  that  he  assumed  that  service  on  the 
hearing  examiner  constituted  service  on  the 
adverse  party. 

United  States  v.  Alaska  Empire  Gold  Mining 
Company,  A-28419  (May  11,  1960) 


Charles  M.  Stoddard,  A-28183  (Feb.  11,  I960) 
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An  appeal  to  the  Director,  Bureau  of  Land 
Management,  from  a decision  of  a hearing 
examiner  in  a mining  contest  is  properly  dis- 
missed where  the  appellant  fails  to  serve  a 
copy  of  the  notice  of  appeal  on  the  adverse 
party  named  in  the  hearing  examiner's  deci- 
sion. 

United  States  v.  Alaska  Empire  Gold  Mining 
Company,  A-28419  (May  11,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  fails  to 
serve  a copy  of  the  notice  of  appeal  on  the 
adverse  party  in  the  case. 

Joseph  M.  Pentolino,  A-28283  (June  1,  I960) 


Where  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  is  dismissed  for  failure 
of  the  appellant  to  serve  the  notice  of  appeal  on 
the  adverse  party,  and  on  appeal  to  the  Secre- 
tary the  appellant  submits  proof  showing  that 
the  adverse  party  was  served  within  the  time 
required,  the  decision  dismissing  the  appeal 
will  be  reversed  and  the  case  remanded  to  the 
Bureau  for  consideration  on  its  merits. 

R.  A.  Hildebrand,  A-28416  (June  10,  1960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  the  adverse  parties  in 
the  case  with  a copy  of  his  notice  of  appeal. 

John  L.  Holyoak,  A-28453  (June  22,  1960) 


Where  a decision  by  a manager  fails  to 
name  a person  as  an  adverse  party  who  must 
be  served  in  the  event  of  an  appeal,  service  on 
him  by  the  appellant  is  not  required  under  the 
Department's  rules  of  practice  even  though  he 
is  indicated  in  the  decision  as  having  an  interest, 
adverse  to  the  appellant's,  and  an  appeal  to  the 
Director,  Bureau  of  Land  Management,  is  im- 
properly dismissed  for  failure  to  serve  such  a 
person. 

JaneS.  Gaston,  A-28443  (June  22,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  notice  of  his  appeal  up- 
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on  the  adverse  party  within  the  time  required 
by  the  rules  of  practice. 

Frank  J.  and  Marion  Furginson,  A-28424 
(June  23,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  when  the  appellant  fails  to 
serve  a copy  of  his  statement  of  reasons  on 
the  adverse  party. 

Donald  C.  Wright,  A-28348  (July  7,  1960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  the  adverse  parties  in 
the  case  with  a copy  of  his  notice  of  appeal. 

C.  S.  Woolery,  A-28483  (July  21,  1960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  fails  to 
serve  a copy  of  his  notice  of  appeal  on  the  ad- 
verse party  even  though  he  later  timely  serves 
the  adverse  party  with  a copy  of  his  statement  of 
reasons. 

Thomas  J.  Lanigan,  A-28469  (July  25,  I960) 


An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properlv  dismissed 
where  the  appellant  fails  to  serve  a copy^of- 
the  notice  of  appeal  and  statement  of  reasons 
on  the  adverse  party  named  in  the  decision 
from  which  the  appeal  is  taken. 

Edith  H.  Payne,  A-28153  (Feb.  29,  I960) 


An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a copy  of 
the  notice  of  appeal  and  statement  of  reasons 
on  the  adverse  party  in  the  case. 

Maria  T.  Pastor,  A-28333  (Feb.  18,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  serve  his  notice  of  appeal 
upon  the  adverse  party  within  the  period 
allowed  by  the  departmental  rules  of  practice. 

Clyde  Joseph  Thisse,  Ethel  Hannah  Andruse  , 
A-28589  (Nov.  15,  I960) 
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An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  or  to  the  Secretary  of  the  In- 
terior is  properly  dismissed  when  the  appellant 
fails  to  serve  a copy  of  his  notice  of  appeal  and 
statement  of  reasons  on  the  adverse  party 
named  in  the  decision  appealed  from. 

Herman  W.  Wittman,  A-28636  (Dec.  28,  I960) 


Standing  to  Appeal 

A request  for  reconsideration  will  be  deni- 
ed when  it  appears  doubtful  that  it  has  been 
authorized  by  the  appellant  corporation;  when 
it  has  been  filed  a day  late;  and,  in  any  event, 
it  merely  reiterates  the  grounds  originally  ad- 
vanced in  support  of  the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,  I960) 


Persons  who  file  notices  of  location  of 
placer  mining  claims  within  a powersite  and 
who  are  named  in  the  manager's  decision  may 
appeal  the  rejection  of  the  notices  because  they 
have  been  aggrieved  by  the  rejection,  even 
though  they  have  not  presented  proof  of  owner- 
ship of  the  claims. 

John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  1960)  6Tl.  D.  181 


Statement  of  Reasons 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  fails  to 
file  a statement  of  reasons  for  the  appeal. 

W.  I,  Cameron,  A-28273  (Jan.  15,  I960) 

VeraS.  Ca  ldwell,  A-28282  (Feb.  19,  I960) 

McGr  eghar  Land  Company  et  a 1.  , A-28  170 
(Feb.  26,  1960)  67  1.  D.  81 

Merwin  E.  Liss,  A-28346  (May  11,  1960) 

Effie  A.  Sherman,  A-28385  (May  23,  1960) 

H.  Pre ston  Porter , A-28401  (June  15,  1960) 

Earl  E.  Hartley,  A-28413  (June  20,  1960) 

L.  E.  Crammer,  A-28426  (June  20,  1960) 
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Georgia  W.  Spicer,  A-28458  (July  18,  I960) 

Madeline  B.  Lewis,  A-28460  (July  22,  1960) 

Robert  M.  Adams  Company,  A-28513 
(Aug.  31,  1960) 

Mike  Abraham,  A-28516  (Aug.  31,  I960) 
Raymond  J.  Hansen,  A-28582  (Sept.  29,  1960) 
State  of  Louisiana,  A-28320  (Sept.  19,  1960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  no 
statement  of  reasons  for  the  appeal  is  filed 
within  the  time  allowed  by  the  rules  of  practice. 

James  B.  Temple  et  al.  , A-28285  (Jan.  20, 

I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  fails  to 
file  a statement  of  the  reasons  for  the  appeal 
within  the  time  required  by  the  rules  of  practice. 

United  States  v.  Oscar  Haugen,  A-28339 
(Feb.  29,  1960) 


An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  statement  of  reasons  for  the  appeal 
is  not  filed  with  the  notice  of  appeal,  but  is 
later  filed  in  the  office  of  the  manager,  is 
forwarded  to  the  Director,  but  is  not  received 
in  the  office  of  the  Director  until  after  the  30- 
day  period  allowed  by  the  rules  of  practice  for 
the  filing  of  the  statement  of  reasons,  if  not 
filed  with  the  notice  of  appeal,  has  expired. 

Emil  J.  Nagler,  Jr.,  A-28280  (Feb.  29,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  file  a statement  of  reasons 
for  the  appeal  within  the  time  allowed  by  the 
Department's  rules  of  practice. 

Frieda  B.  Anson,  A-28343  (Apr.  11,  I960) 

Caroline  Liebel  Houser , A-28264  (Apr.  26, 

T9£0) 

Myrtle  MacKinstry,  A-28366  (May  3,  I960) 
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John  J.  Smith,  A-28375  (May  3,  1960) 

Keith  J.  Davidson,  A-28418  (June  20,  1960) 

Ethel  B.  and  Earl  Spiller,  A-28503 
(July  25,  1960) 

Eloise  F.  and  William  C.  Malone,  A-28561 

(Aug.  26,  1 96 0) 


Where,  in  an  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  the  appellant  fails 
to  state  any  reasons  why  he  feels  the  decision 
appealed  from  is  erroneous,  the  appeal  is 
properly  dismissed. 

Mabel  Nichols,  A-28360  (July  18,  1960) 


Where  in  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  from  the  rejection  of  a 
small  tract  application  for  the  reason  that  the 
land  applied  for  is  unsuitable  for  small  tract 
purposes,  the  appellant's  statement  that  in  his 
opinion  the  tract  is  what  he  was  looking  for  as  to 
location  and  climate  is  not  a sufficient  specifica- 
tion of  error  to  constitute  the  statement  of  rea- 
sons required  by  the  rules  of  practice  and  the 
appeal  is  properly  dismissed. 

Mrs.  Louis  Struve,  Car  son  Struve,  A-28554 
(Aug.  26,  I960) 


An  appellant  has  a duty  to  show  in  what  re- 
spect a decision  appealed  from  is  in  error; 
therefore,  an  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management  is  properly  dismissed 
in  the  absence  of  any  statement  of  the  appellant's 
reasons  for  believing  the  manager's  decision  to 
be  in  error. 

Paul  M.  Corbin  et  al.  , A-28352  (July  18,  I960) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  fails  to  file  a statement  of  reasons  for 
the  appeal. 

DeWitt  W.  Fields,  A-28529  (July  25,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  statement  of  rea- 
sons is  not  filed  within  the  time  allowed  by  the 
Department's  rules  of  practice. 

Herbert  E.  Mattheus  et  al.  , A-28392 
(Aug.  4,  1960) 
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Where  an  appellant  from  a land  office  de- 
cision does  not  assert  any  error  in  the  decision 
but  merely  requests  time  to  comply  with  the  de- 
cision, his  appeal  is  properly  dismissed. 

J.  B.  Berland,  A-28473  (Oct.  14,  i960) 


Where  the  statement  of  reasons  lor  an 
appeal  to  the  Director,  Bureau  of  LandManage- 
ment,  was  not  mailed  for  filing  within  the 
period  required  by  the  Department's  rules  of 
practice  for  its  being  filed,  the  delay  in  filing 
will  not  be  waived  although  the  statement  is  re- 
ceived within  the  10-day  grace  period  and  dis- 
missal of  the  appeal  is  proper. 

James  D.  Williams,  A-28522  (Oct.  3,  I960) 


Where  an  appellant  from  a land  office  de- 
cision cites  no  error  in  the  decision  and  fur- 
nishes no  reasons  for  the  appeal,  the  appeal  is 
properly  dismissed. 

Allamae  Britton  Gingg,  A-28506  (Oct.  27,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  statement  of 
reasons  is  filed  within  the  10-day  grace  period 
permitted  for  such  filing  but  is  not  mailed 
within  the  30-day  period  allowed  for  filing  a 
statement  of  reasons. 

Noel  F.  Searcy,  A-28587  (Nov.  15,  I960) 


Where  a desert  land  application  has  been 
rejected  as  to  certain  land  for  the  reason  that 
the  soil  is  subject  to  erosion  and  not  suitable 
for  agriculture,  the  applicant's  mere  state- 
ment on  appeal  that  he  believes  the  land  will  be 
put  to  better  use  for  agricultural  purposes 
under  sprinkler  irrigation  than  in  its  natural 
state  is  not  a sufficient  specification  of  error  to 
constitute  the  statement  of  reasons  for  an  ap- 
peal required  by  the  rules  of  practice  and  the 
appeal  is  properly  dismissed. 

James  L.  Morrison,  Dolly  V.  Morrison, 

A - 28  598  (Nov.  16,  I960) 


An  appeal  to  the  Director  is  properly  dis- 
missed if  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  within  the  period  allowed  by  an 
extension  of  time  granted  on  request  of  the  ap- 
pellant and  a request  for  a further  extension  is 
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not  filed  before  the  expiration  of  the  time 
allowed. 

Charles  W.  Barnhart,  Albert  L.  Sibley, 
A^28518  (Nov.  16,  I960) 


An  appeal  to  the  Secretary  will  be  dismissed 
where  no  statement  of  reasons  is  filed  in  support 
of  the  appeal. 

Ralph  C.  Ault,  Otis  R.  Rawls,  A-28574 
(Nov.  22,  I960) 


When  reasons  for  an  appeal  to  the  Secretary 
are  not  submitted  with  the  notice  of  appeal  or 
subsequently,  the  appeal  will  be  dismissed. 

Ruth  E.  Jarvis,  A-28604  (Nov.  29,  1960) 


An  appellant's  statement  that  she  wishes 
to  continue  and  obtain  clear  title  to  public  land 
is  not  a sufficient  specification  of  error  to  con- 
stitute the  statement  of  reasons  for  an  appeal 
required  by  the  rules  of  practice  and  the  appeal 
is  properly  dismissed. 

Dolly  Matlean  Fristoe,  A-28628  (Dec.  28,  1960) 


Timely  Filing 

The  provision  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.  , 221.  92(b),  permitting  the  waiver  of  the 
late  filing  of  a document  required  to  be  filed 
within  a certain  time  provided  the  document  is 
shown  to  have  been  transmitted  within  that 
period  of  time  and  received  within  10  days 
after  the  filing  was  required,  does  not  apply  to 
appeals  to  the  Director  arising  under  the  Fed- 
eral Range  Code  for  Grazing  Districts. 

Stanley  Garthofner,  Duvall  Brothers,  A-28052 
(Jan.  12,  1960)  67  1.  D.  4 

Dr  . S,  T.  Cla  rke,  A-28187  (Feb.  11,  I960) 


The  late  filing  of  a request  for  extension, 
of  time  within  which  to  file  a statement  of  rea- 
sons for  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  cannot  be  waived 
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where  the  record  shows  that  the  request  was 
not  mailed  until  after  the  expiration  of  the 
period  of  time  within  which  the  statement  of 
reasons  was  required  to  be  filed. 

James  B.  Temple  et  al.  , A-28285  (Jan.  20, 
i960) 


A request  for  reconsideration  will  be  deni- 
ed when  it  appears  doubtful  that  it  has  been 
authorized  by  the  appellant  corporation;  when 
it  has  been  filed  a day  late;  and,  in  any  event, 
it  merely  reiterates  the  grounds  originally  ad- 
vanced in  support  of  the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,  1960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  notice  of  appeal, 
although  received  within  the  10-day  grace 
period  after  the  30  days  allowed  for  filing  a 
notice  of  appeal,  was  not  mailed  until  after  the 
end  of  the  30-day  period. 

Cary  M.  Maguire,  A-28211  (Mar.  7,  I960) 

M.  M.  O'Malley,  A-28514  (July  25,  1 960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  notice  of  appeal 
is  not  filed  within  the  time  required  by  the 
Department's  rules  of  practice,  and  the  late 
filing  may  not  be  waived  where  the  notice  of 
appeal  is  not  mailed  to  the  Secretary  until 
after  the  expiration  of  the  period  of  time  within 
which  it  was  required  to  be  filed,  even  though 
the  notice  is  received  within  the  10-day  grace 
period  stipulated  in  43  CFR  221.  92(b). 

Arthur  M.  Moylan,  Jr.  , A-28237  (Mar.  29, 

I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  notice  of  appeal 
is  not  filed  within  the  time  required  by  the 
Department's  rules  of  practice,  and  the  late 
filing  may  not  be  waived  where  the  notice  of 
appeal  is  not  mailed  to  the  Director,  Bureau 
of  Land  Management,  until  after  the  expiration 
of  the  period  of  time  within  which  it  was  re- 
quired to  be  filed,  even  though  the  notice  is 
received  within  the  10-day  grace  period  stip- 
ulated in  43  CFR  221.  92(b). 

Ethel  V.  Chapman,  A-28421  (May  17,  1960) 
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An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellants  fail  to 
file  a statement  of  reasons  for  their  appeal 
within  the  time  required  by  the  Department's 
rules  of  practices  and  the  late  filing  may  not 
be  waived  where  the  statement  of  reasons  is  not 
mailed  to  the  Secretary  until  after  the  expiration 
of  the  period  of  time  within  which  it  was  re- 
quired to  be  filed,  even  though  the  statement  is 
received  within  the  10-day  grace  period  stipu- 
lated in  43  CFR  221.  92(b). 

Herbert  E.  Mattheus  et  al.  , A-28392 
(Aug.  4,  I960) 

Victor  A.  Johnson,  A-28303  (Sept.  19,  1960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  notice  of  appeal  is 
not  filed  within  the  time  required  by  the  De- 
partment's rules  of  practice,  and  the  late  filing 
may  not  be  waived  where  the  notice  of  appeal 
is  not  mailed  to  the  Secretary  until  after  the  ex- 
piration of  the  period  of  time  within  which  it 
was  required  to  be  filed,  even  though  the  notice 
is  received  within  the  10-day  grace  periodpro- 
vided  for  in  43  CFR  221.  92(b). 

Mrs.  Cora  Smith,  A-28548  (Dec.  28,  1960) 


A statement  of  reasons  for  an  appeal  to 
the  Director,  Bureau  of  Land  Management, 
which  is  filed  in  the  land  office  after  the  30th 
day  following  the  filing  of  the  notice  of  appeal 
and  is  forwarded  by  the  land  office  to  the 
Director's  office  in  Washington  will  not  permit 
waiver  of  the  rule  for  timely  filing,  even 
though  it  was  received  within  the  10-day  period 
of  grace  stipulated  in  43  CFR  221.  92(a),  and 
the  appeal  is  properly  dismissed. 

Frieda  B.  Anson,  A-28343  (Apr.  11,  I960) 


An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  properly  dismissed  when 
the  statement  of  reasons  for  the  appeal  is  not 
filed  with  the  notice  of  appeal  and  is  later  filed 
in  the  land  office  within  the  extension  of  time 
granted  by  the  Director,  but  is  forwarded  to 
the  Director  after  the  expiration  of  such  time 
and  is  received  in  the  office  of  the  Director 
within  the  period  allowed  by  the  grace  provision 
of  the  rules  of  practice  since  the  deposit  of  the 
document  in  the  manager's  office  cannot  be  con- 
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strued  as  a transmission  of  the  document  to  the 
Director. 

Malcolm  C.  Petrie,  A-28229  (May  25,  I960) 

67  I.  D.  220 


Where  the  statement  of  reasons  for  an  ap- 
peal to  the  Director,  Bureau  of  Land  Manage- 
ment, was  not  mailed  for  filing  within  the 
period  required  by  the  Department's  rules  of 
practice  for  its  being  filed,  the  delay  in  filing 
will  not  be  waived  although  the  statement  is  re- 
ceived within  the  10-day  grace  period  and  dis- 
missal of  the  appeal  is  proper. 

James  D.  Williams,  A-28522  (Oct.  3,  I960) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  statement  of 
reasons  is  filed  within  the  10-day  grace  period 
permitted  for  such  filing  but  is  not  mailed 
within  the  30-day  period  allowed  for  filing  a 
statement  of  reasons. 

Noel  F.  Searcy,  A-28587  (Nov.  15,  I960) 


An  appeal  pursuant  to  the  Disputes  pro- 
vision, Clause  6 of  Standard  Form  23A,  which 
provides  for  the  taking  of  an  appeal  within  30 
days,  must  indicate  an  intention  to  appeal  from 
the  contracting  officer's  decision,  to  higher 
authority,  in  order  to  preserve  the  contractor's 
right  to  appeal.  The  words  "We  take  exception 
to  * * *"  was  insufficient  to  indicate  such  in- 
tention when  the  purported  letter  of  appeal  was 
addressed  to  the  contracting  officer  only,  and 
not  to  the  "head  of  the  Department"  or  his 
representative,  as  prescribed  by  the  Disputes 
clause . 

Appeal  of  Rea  Construction  Company, 

IBCA-227  (Nov.  4,  I960) 


When  notice  of  appeal  to  the  Secretary  is 
mailed  by  the  appellant  thirty-one  days  after  he 
receives  a copy  of  the  decision  from  which  he 
seeks  to  appeal,  it  will  be  dismissed  even 
though  the  notice  of  appeal  is  received  within 
the  10-day  grace  period  provided  by  the  rules 
of  practice. 

Ralph  C.  Ault,  Otis  R.  Rawls,  A-28574 
(Nov.  22,  1960) 
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When  an  appellant  mails  his  notice  of 
appeal  to  the  Secretary  33  days  after  he  re- 
ceives a copy  of  the  decision  he  is  appealing 
from,  the  appeal  will  be  dismissed  even  though 
the  notice  is  received  within  the  10  day  grace 
period  provided  by  the  rules  of  practice. 

Mike  Abraham,  A-28616  (Nov.  29,  1960) 


EVIDENCE 

When  specifications  for  the  construction  of 
laterals  and  wasteways  did  not  provide  for  the 
construction  of  the  same  by  the  so-called  econ- 
omic grade  method  and  the  Government  has 
failed  to  bear  the  burden  of  proving  by  a pre- 
ponderance of  the  evidence  that  the  contractor 
voluntarily  adopted  this  method  as  its  own,  the 
contractor  is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any  reexca- 
vation or  lateral  shoulder  excavation  which  was 
involved  in  the  construction  of  the  laterals  and 
wasteways  by  the  economic  grade  method. 

Appeal  of  Henly  Construction  Company, 
IBCA-185  (Feb.  23,  1960)  67  1.  D.  44 


A manufacturer  of  a shunt  reactor  which 
failed  upon  being  energized  after  installation 
has  the  burden  of  proving  that  the  failure  was 
attributable  to  a fault  of  the  Government  which 
was  the  purchaser,  when  the  preliminary  tests 
of  the  reactor  at  the  factory  were  not  made 
entirely  as  required  by  the  specifications,  and 
final  acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and  a 
period  of  satisfactory  operation  after  installa- 
tion. However,  even  if  the  Government  has  the 
burden  of  proving  the  probable  cause  of  the 
failure  of  the  reactor,  this  need  be  establish- 
ed only  by  a clear  preponderance  of  the  evidence, 
and  the  Government  has  succeeded  in  showing 
that  the  most  probable  cause  of  the  reactor's 
failure  was  a defective  weld. 

Appeal  of  Westinghouse  Electric  Corporation, 
IBCA-182  (Mar.  16,  I960)  67  I.  D.  100 


The  fact  that  a grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  damages 
for  prior  grazing  trespasses  may  be  consider- 
ed in  determining  whether  the  most  recent 
trespass  was  willful. 

Clarence  S.  Miller,  A-28215  (Apr.  20,  I960) 

67  I.  D.  145 
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Allegations  of  fact  made  by  a contractor 
that  are  contrary  to  findings  of  fact  made  by 
the  contracting  officer  cannot  be  accepted  as 
proof  of  the  facts  thus  put  in  dispute. 

Appeal  of  Pioneer  Electric  Company,  Inc.  , 
IBCA-222  (June  23,  I960)  67  I.  D.  267 


Where  a mining  claim  is  located  in  a na- 
tional forest,  the  mining  claimant  is  required 
to  show  the  mineral  values  he  claims  by  clear 
and  unequivocal  evidence. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  1960) 


Where  a change  order  requires  the  con- 
tractor to  perform  increased  excavation  work 
and  before  beginning  performance  of  such  work 
it  is  deleted  by  a further  change  order,  a mere 
conjecture,  by  the  Government,  that  had  the 
work  been  performed  the  revised  drawings 
would  have  been  further  changed  so  as  to  re- 
duce such  excavation  to  the  original  contract 
requirements,  will  not  be  accorded  any  weight 
as  proof  in  arriving  at  equitable  adjustment  for 
such  deleted  work. 

Appeal  of  Abbett  Electric  Company,  IBCA-170 
(Aug.  12,  1960) 


Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a certain  date  by  its  subcontractors  or  sup- 
pliers, but  evidence  shows  that  such  delivery  date 
could  not  have  been  met  because  of  delays  caused 
by  contractor  and  subcontractors  in  transmitting 
purchase  order  and  approval  for  such  supplies, 
the  hypothetical  delivery  date  claimed  by  the  con- 
tractor will  be  disregarded  for  the  purpose  of  es- 
tablishing the  commencement  of  the  period  of 
excusable  delay  caused  by  the  strike. 

Appeal  of  Arizona  Plumbing  and  Heating  Com- 
pany,  Inc.,  IBCA-123  (Aug.  18,  1960) 


A person  who  is  refused  permission  to 
examine  a report  used  against  him  by  the 
manager  of  a land  office  and  who  does  not 
carry  his  request  to  the  Director  of  the  Bureau 
of  Land  Management  is  not  entitled  to  a deter- 
mination by  the  Secretary  of  the  Interior  of  the 
propriety  of  the  refusal;  however,  the  decision 
on  appeal  cannot  be  based  upon  matter  not  made 
available  for  the  appellant's  inspection. 

Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept.  13,  I960”) 


98 


RULES  OF  PRACTICE- -Continued 
EVIDENCE  - - Continued 

Where  a contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered  to  it 
on  a certain  date  by  its  subcontractor  or  sup- 
plier, but  no  evidence  is  submitted  showing  that 
supplies  could  have  been  so  delivered,  the  hy- 
pothetical delivery  date  alleged  by  the  contractor 
will  be  disregarded  for  the  purpose  of  estab- 
lishing the  commencement  of  the  period  of  ex- 
cusable delay  caused  by  the  strike. 

Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  I960)  67T.  D.  344 


GOVERNMENT  CONTESTS 

In  a Government  contest,  the  Government 
complaint  is  not  required  to  be  under  oath. 

United  States  v.  Herbert  T.  Bartron,  A-28113 
‘(.Tan.  1 5,  1960) 

Upon  appeal  from  a decision  of  a hearing 
examiner  in  a contest  against  a mining  claim, 
the  Director  of  the  Bureau  of  Land  Management, 
and  in  turn  the  Secretary,  can  make  all  find- 
ings of  fact  and  law  based  upon  the  record  just 
as  though  each  were  making  the  decision  in  the 
first  instance. 

United  States  v.  T.  C.  Middleswart  et  al.  , 

A- 28286  (June  9,  I960)  6 7 1.  D~  232 


Under  the  Department's  rules  governing 
Government  contests  against  mining  claims, 
where  an  answer  to  a complaint  is  filed  late  the 
allegations  of  the  complaint  will  be  taken  as  ad- 
mitted by  the  contestee  and  the  case  decided 
without  a hearing  by  the  manager,  and  the  Sec- 
retary is  without  authority  to  waive  the  rules  to 
permit  the  late  filing  of  the  answer. 

United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1,  I960)  67  I.  D.  311 


HEARINGS 

A request  for  a new  hearing  is  properly 
denied  where  the  only  basis  of  the  request  is 
the  contestee1  s lack  of  counsel  at  a hearing  on 
the  validity  of  a mining  claim,  where  there  is 
no  evidence  that  the  claimant  was  prejudiced 
thereby,  and  there  is  no  allegation  of  new 


RULES  OF  PRAC  TICE  - -C  ontinued 

HEARINGS-  -Continued 

evidence  or  facts  which  should  be  considered 
to  prevent  error  or  injustice. 

United  States  v.  Herbert  T.  Bartron,  A-28113 
(Jan  15,  1960) 


Where  a party  desiring  to  inspect  depart- 
mental records  neither  follows  the  procedure 
set  up  in  the  applicable  regulation  nor  requests 
the  hearing  examiner  to  issue  a subpoena  for 
them,  it  is  proper  for  the  hearing  examiner  to 
refuse  to  dismiss  grazing  trespass  charges  on 
the  ground  that  the  party  was  denied  an  oppor- 
tunity to  inspect  the  records. 

Clarence  S.  Miller,  A-2821  5 (Apr.  20,  I960) 

67  I.  D.  145 


A bidder  at  a public  sale  who  has  been  de- 
clared purchaser  may  be  allowed  to  intervene  in 
a contest  brought  by  the  United  States  against  a 
mining  claim  covering  the  same  land. 

Leland  M,  Lucas,  A-28347  (Sept.  6,  I960) 


PRIVATE  CONTESTS 

Where  a relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  construc- 
tive notice  of  the  contest,  it  is  to  be  conclu- 
sively presumed  that  the  relinquishment  was 
caused  by  the  contest  unless  it  can  be  shown 
that  the  affidavit  of  contest  was  not  good  and 
sufficient,  that  the  contest  charge  was  not 
true,  that  the  ^contestant  was  not  a qualified 
applicant,  or  that  the  land  is  not  subject  to 
the  contestant's  application. 

Where  a relinquishment  of  a homestead 
entry  and  an  affidavit  of  contest  against  the 
same  entry  are  filed  simultaneously,  the  latter 
must  be  dismissed  because  the  relinquishment 
takes  effect  immediately,  extinguishes  the 
entry,  and  leaves  the  contest  nothing  upon 
which  to  act. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A-28334  (Apr.  13,  I960)  67  I.  D.  136 
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RULES  OF  PRACTICE --Continued 

PRIVATE  CONTESTS- -Continued 

Where  a complaint  in  a private  contest 
does  not  contain  all  the  information  required 
by  the  Department's  rules  of  practice,  the 
complaint  must  be  dismissed. 

Leila  May  Thomas  v.  Thomas  Henry  Hayes, 
A-28240  (Apr.  18,  1960) 


An  allegation  in  a private  contest  com- 
plaint that  a homestead  entryman  did  not  live 
on  the  entry  long  enough  states  merely  a con- 
clusion and  is  not  a sufficient  charge  under  the 
rules  of  practice  governing  private  contests. 

Under  the  Department's  rules  governing 
private  contests  where  an  answer  to  a com- 
plaint is  filed  a day  late  the  allegations  of  the 
complaint  must  be  taken  as  admitted  by  the 
contestee  and  the  case  decided  without  a hear- 
ing, and  the  Secretary  is  without  authority  to 
waive  the  rules  to  permit  the^late  filing  of  the 
answer. 

Under  the  departmental  regulation  govern- 
ing private  contests,  a sufficient  contest  charge 
against  a homestead  entry  must  allege  facts 
which,  if  proved,  would  require  cancellation  of 
the  entry,  and  not  mere  conclusions. 

An  allegation  in  a private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry  year 
which  charges  at  a minimum  that  the  entryman 
has  not  cultivated  at  least  one- sixteenth  of  the 
entry  prior  to  the  fifth  entry  year  meets  the 
requirements  of  the  rules  of  practice  govern- 
ing private  contests. 

Earl  D.  Deater  v.  John  C.  Slagle,  A-28121 
(May  24,  I960) 


RULES  OF  PRACTICE  - - Continued 

SUPERVISORY  AUTHORITY  OF  SECRETARY 
- -Continued 

the  Department  at  any  stage  of  the  proceedings 
and  decide  or  review  the  matter  without  wait- 
ing for  an  appeal  from  an  adverse  decision. 

United  States  v.  Thomas  R.  Shuck  et  al.  , 
A-27965  (Feb.  2,  1960) 


A petition  for  reconsideration  of  a depart- 
mental decision  will  be  denied  where  none  of  the 
matters  offered  in  support  of  the  petition  pro- 
vides a basis  for  modifying  the  result  of  the 
original  decision. 

Gabbs  Exploration  Company,  A-28213  (Supp.  ) 
(July  11,  1960) 


In  the  exercise  of  his  supervisory  authori- 
ty, the  Secretary  of  the  Interior  may  reopen 
any  case  affecting  public  lands  so  long  as  the 
land  remains  under  his  jurisdiction. 

B.  E.  Burnaugh,  A-28340  (Supp.) 

(Oct.  4,  1960)  67  I.  D.  366 


In  appropriate  circumstances  the  Secretary 
in  the  exercise  of  his  supervisory  power  may 
dismiss  an  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  where  it  appears  that  the 
Director  may  have  through  inadvertence 
neglected  to  dismiss  the  appeal. 

Charles  W.  Barnhart,  Albert  L.  Sibley, 
A-28518  (Nov.  16,  I960) 


PROTEST 

A protest  against  the  issuance  of  a patent  to 
an  Alaska  homesite  is  properly  rejected  where 
the  protest  is  not  filed  in  the  land  office  where 
the  filing  is  required  until  after  a patent  to  the 
land  has  been  issued. 

Tennes  J.  Aarstad,  A-28437  (Sept.  6,  I960) 


SUPERVISORY  AUTHORITY  OF  SECRETARY 

The  Secretary  of  the  Interior  has  authority 
to  assume  jurisdiction  of  any  matter  before 


SCHOOL  LANDS 

INDEMNITY  SELECTIONS 

The  filing  by  a State  of  a school  indemnity 
selection  does  not  vest  in  the  State  an  interest 
in  the  selected  lands  which  deprives  the  Secre- 
tary of  his  authority  to  classify  the  land  as  not 
suitable  for  State  selection. 

The  authority  conferred  upon  the  Secretary 
of  the  Interior  by  section  7 of  the  Taylor  Graz- 
ing Act  to  classify  public  lands  as  proper  for 
disposition  imposes  upon  him  the  responsibility 
of  determining  whether  the  public  interest 
would  be  served  by  classifying  certain  land  as 
suitable  for  disposition  pursuant  to  a State 
school  indemnity  selection. 


State  of  California,  A-27752  (Supp.)  (Feb.  29, 
I960)  67  1.  D.  85 
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SCRIP 

RECORDATION 

The  Department  is  required  to  refuse  to 
record  scrip  offered  for  recording  by  a trans- 
feree more  than  6 months  after  the  transfer  of 
the  scrip;  resulting  hardship  to  the  transferee 
will  not  permit  the  Department  to  ignore  the 
plain  provision  of  the  statute  which  limits  the 
period  for  presentation  for  recording  to  6 
months  following  transfer. 

Where  scrip  is  mailed  for  recordation 
within  the  period  prescribed  by  the  act  of 
August  5,  1955,  but  is  not  received  until  after 
the  period  has  expired,  the  scrip  cannot  be 
considered  to  have  been  "presented"  for  re- 
cordation within  the  required  time. 

Patricia  R.  Williams,  A-28160  (Feb.  2,  1960) 


SECRETARY  OF  THE  INTERIOR- - C ontinue d 

ment  continue  under  the  supervision  and  control 
of  the  Secretary  of  the  Interior  or  his  authorized 
representative  upon  termination  of  the  trust. 

Upon  termination  of  the  trust,  which  had 
transferred  only  the  legal  title  to  lands  and  the 
future  income  therefrom  to  a trustee,  leaving 
the  beneficial  title  in  the  Indian  creator  of  the 
trust,  the  suspension  of  supervision  by  the 
Secretary  of  the  Interior  or  his  authorized 
representative  over  the  trust  property  is  lifted 
and  such  supervision  resumes  as  though  the 
trust  had  never  been  made. 

Status  of  United  States  Savings  Bonds  Owned  By 
~The  Estate  Of  Abner  Battiest,  Jr.  , A Deceased 
Choctaw  Indian,  M-36608  (Dec.  28^  1960) 

67  1.  D.  452 


SECRETARY  OF  THE  INTERIOR 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a prior 
prospecting  permit  and  which  in  effect  requires 
an  amendment  of  the  permit  must  be  rejected 
in  view  of  the  fact  that  Congress  has  repealed 
the  act  under  which  the  permit  was  issued  and 
the  Secretary  of  the  Interior  has  no  longer 
any  authority  to  amend  prospecting  permits 
under  the  repealed  act. 

Gladys  E,  Dunkle,  Executor  of  the  Estate  of 
W.  E.  Dunkle,  A-28177  (Mar.  28,  1960) 


Section  6 of  the  act  of  February  28,  1958, 
did  not  diminish  the  authority  of  the  Secretary 
of  the  Interior  to  withdraw  public  lands  under 
his  control  and  jurisdiction  from  all  forms  of 
appropriation  under  the  public  land  laws,  in- 
cluding the  mining  and  mineral  leasing  laws, 
for  the  benefit  of  the  Department  of  Defense. 

Frank  M.  McGinley,  A-28244  (May  12,  1960) 

67  1.  D.  194 


Pursuant  to  conveyances  of  restricted 
Indian  lands  approved  conditionally  by  county 
courts  in  Oklahoma  under  a trust  agreement, 
the  Secretary  of  the  Interior  or  his  authorized 
representative  can  suspend  temporarily,  during 
the  term  of  the  trust,  supervision  over  the  col- 
lections made  of  income  from  the  restricted 
lands. 

United  States  Savings  Bonds  purchased 
with  the  income  accruing  from  restricted 
Indian  lands  during  the  term  of  a trust  agree- 


SMALL  TRACT  ACT 
GENERALLY 

Where  an  applicant  for  a small  tract  is 
awarded  the  land  on  condition  that  he  reimburse 
the  occupant  for  permanent  improvements 
placed  in  good  faith  on  the  tract  which  will  be 
of  value  to  him  but  the  decision  making  the 
award  does  not  attempt  to  specify  the  improve- 
ments for  which  reimbursement  is  required 
or  the  value  thereof,  it  is  premature  for  the 
applicant  to  appeal  from  the  decision  on  the 
ground  that  the  improvements  on  the  land  are 
not  of  the  character  or  value  attributed  by  the 
occupant  of  the  land. 

Russell  Stewart  Lee,  A-28217  (Apr.  13,  I960) 


The  holder  of  a small  tract  lease  is  not  en- 
titled to  the  substitution  of  other  land  for  the 
leased  land  merely  because  he  is  dissatisfied 
with  the  leased  land,  but  he  may  relinquish  his 
lease  and  file  an  application  for  other  land. 

( tin*.  U,  /?&>) 

Joseph  C.  Potter,  A~28308Hii1OK-l»2, — L96-Q)- 


Where  land  included  within  a homestead 
application  is  classified  and  leased  for  small 
tract  purposes  in  response  to  the  filing  of  a 
junior  small  tract  application  and  before  the 
homestead  application  is  disposed  of,  the 
small  tract  lease  need  not  be  canceled  if  the 
homestead  application  proves  to  be  defective. 

William  K.  Field,  A-28316  (June  27,  I960) 
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SMALL  TRACT  ACT  - -Continued 
APPLICATIONS 

A small  tract  application  is  properly  re- 
jected where  the  land  has  been  classified  as 
suitable  for  disposition  to  a State  in  satisfac- 
tion of  an  outstanding  selection  right  exercised 
by  a prior  application. 

William  E.  Beers,  A-28208  (Mar.  28,  1960) 


An  application  to  lease  a small  tract  of  pub- 
lic land  filed  when  the  land  is  unavailable  for 
leasing  because  included  in  a powersite  reserve 
is  not  entitled  to  suspension  with  priority  over 
later-filed  applications  when  the  Federal  Power 
Commission  determines  that  the  land  may  be 
restored  to  acquisition  under  the  public  land 
laws  while  an  appeal  from  rejection  of  the  ap- 
plication is  pending. 

Curtis  C.  Larson  et  al.  , A-28399  (Aug.  23, 

i960) 


CLASSIFICATION 

Land  included  in  a sand  and  gravel  mining 
claim  on  which  extensive  mining  operations 
have  been  conducted  is  properly  classified  as 
not  suitable  for  small  tract  purposes. 

Lawrence  C.  Roberts,  A-28167  (Feb.  2,  I960) 


Refusal  to  classify  public  land  as  chiefly 
valuable  for  small  tract  purposes  and  rejection 
of  small  tract  applications  on  the  ground  that 
the  land  is  too  rough  for  home  sites  and  diffi- 
cult of  access  and  should  be  retained  in  public 
ownership  to  provide  unrestricted  access  to  a 
fishing  stream  will  not  be  disturbed  when  no 
evidence  in  favor  of  a small  tract  classification 
is  presented. 

R.  G.  Dinneen  et  al.  , A-28234  (May  23,  1960) 


Refusal  to  classify  public  land  as  chiefly 
valuable  for  small  tract  purposes  and  rejection 
of  a small  tract  application  on  the  ground  that 
the  land  is  not  chiefly  valuable  for  small  tract 
purposes  will  not  be  disturbed  in  the  absence 
of  substantial  evidence  that  the  action  complain- 
ed of  is  erroneous  and  in  view  of  the  fact  that 
the  land  is  included  in  unpatented  mining 
claims. 

Edward  J.  Rowley,  A-28146  (May  24,  1960) 


SMALL  TRACT  ACT  - -Continued 
CLASSIFICATION-  -Continued 

In  view  of  the  Department's  regulation  that 
lands  classified  as  suitable  for  disposition  under 
the  Small  Tract  Act  shall  be  segregated  from 
all  appropriation,  including  locations  under  the 
mining  laws,  mining  claims  located  on  lands 
earlier  classified  as  suitable  for  disposition  as 
small  tracts  are  invalid. 

Las  Vegas  Sand  and  Gravel  Co.  , Inc.  , A-27761 
(June  16,  I960)  67  I.  D.  259 


A classification  of  public  land  as  suitable 
for  disposal  under  the  Small  Tract  Act  will  not 
be  disturbed  in  the  absence  of  substantial  posi- 
tive evidence  that  the  classification  is  erroneous. 

David  C.  Bintliff  & Co.  , Inc.  , A-28274 
(July  13,  1960) 


An  application  for  a small  tract  rejected 
because  the  land  is  topographically  unsuited  to 
the  purposes  for  which  small  tracts  may  be  ob- 
tained should  be  reconsidered  when  evidence 
is  presented  which  tends  to  show  that  the  re- 
jection was  based  upon  erroneous  information. 

James  Yutaka  Hamai  et  al.  , A-28410 
(Dec.  16,  1960) 


LANDS  SUBJECT  TO 

An  application  to  lease  public  land  pursuant 
to  the  act  of  June  1,  1938,  as  amended,  is  prop- 
erly rejected  when  the  land  applied  for  is  not  a- 
vailable  for  leasing  because  it  is  included  in  a 
powersite  reserve,  even  though  the  Federal 
Power  Commission  subsequently  determine  that 
the  land  may  be  restored  to  disposal  under  the 
public  land  laws. 

Curtis  C.  Larson  et  al.  , A-28399  (Aug.  23, 

1960) 


RENEWAL  OF  LEASE 

A small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  the  lessee  fails  to 
show  that  his  failure  to  apply  for  the  purchase 
of  the  tract  is  justified  under  the  circumstances 
and  that  nonrenewal  of  the  lease  would  work  an 
extreme  hardship  upon  him. 


Arthur  L.  Martinez,  A-28271  (June  22,  I960) 
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SMALL  TRACT  ACT  - -Continued 
SALES 

A purchaser  of  public  land  in  Alaska 
under  the  Small  Tract  Act  who  acquires  the 
right  to  purchase  while  he  is  an  employee  of  the 
Department  of  the  Interior  is  properly  re- 
quired to  accept  a patent  containing  a clause 
providing  for  reversion  of  title  to  the  United 
States  if  the  land  is  used  for  purposes  other 
than  residence  or  recreation  within  25  years 
from  issuance  of  patent. 

Richard  D.  Mueller,  A-28422  (Nov.  14,  I960) 


STATE  LAWS 

Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a State  is  governed  by  the 
laws  of  the  State. 

Rayford  W.  Winters  et  al.  , A-28125  (Jan.  15. 

T%0) 


SOLDIERS'  ADDITIONAL  HOMESTEADS 
GENERALLY 

There  is  no  requirement  that  an  application 
for  soldiers'  additional  homestead  entry  be 
rejected  on  the  ground  that  an  Alaskan  Indian 
claimed  the  land  under  an  allotment  application 
which  was  filed  after  the  soldiers'  additional 
application  was  filed  where  it  appears  that  when 
the  soldiers'  additional  application  was  filed, 
the  land  was  not  occupied  either  by  the  allotment 
applicant  or  by  other  Alaskan  Indians,  Aleuts, 
or  Eskimos;  and  a decision  improperly  reject- 
ing a soldiers'  additional  application  in  such 
circumstances  will  be  set  aside. 

Herbert  H.  Hilscher,  A-28396  (Nov.  29,  I960) 

67  I.  D.  410 


STATE  LANDS 

Title  to  land  underlying  the  navigable 
waters  of  a State  passed  to  the  State  upon  its 
admission  into  the  Union. 

Rayford  W.  Winters  et  al.  , A-28125  (Jan.  15, 
1960) 


STATE  SELECTIONS 

(See  also  Swamplands) 


Contracts  and  free  use  permits  issued  pur- 
suant to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30  U.  S.  C.  601-604),  create  a property 
right  in  the  United  States  which  cannot  be  dis- 
posed of  without  legislative  authority.  The 
United  States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts  and  per- 
mits, in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to  the 
State  of  Alaska  and,  accordingly,  distribution  of 
monies  received  from  contracts,  affected  by 
selection  or  patent,  should  continue  to  be  made 
pursuant  to  the  terms  and  provisions  of  the  Mate- 
rials Act  as  set  forth  in  30  U.  S.  C.  sec.  603. 

The  issuance  of  contracts  or  free  use  permits 
pursuant  to  the  Materials  Act  of  July  31,  1947,  as 
amended  (30  U.  S.  C.  601-604),  does  not  operate 
as  a segregation  or  reservation  of  the  land  af- 
fected thereby  and  does  not  preclude  the  applica- 
tion of  the  public  land  laws  and  the  orderly  dis- 
posal of  public  lands.  Lands  subject  to  such  con- 
tracts or  permits  may  therefore  be  selected  by 
the  State  of  Alaska  in  accordance  with  the  provi- 
sions of  the  Alaska  Statehood  Act  (Public  Law 
85-508;  72  Stat.  339). 

Alaska  State  Selections  of  Lands  Subject  to  Exist- 
ing Contracts  or  Permits  Issued  Pursuant  to  the 
Materials  Act  of  July  31,  1947,  as  amended  (30 
U.S.C.  601-604),  M-36582  (July  22,  1960) 


STATUTORY  CONSTRUCTION 
GENERALLY 

A statute  which  purports  to  ratify  a cession 
agreement  by  which  Indian  tribes  "*  * * hereby 
cede,  convey,  transfer,  relinquish  and  sur- 
render forever  without  any  reservation,  ex- 
press or  implied,  * * *"  operates  to  extinguish 
completely  the  Indian  title  to  the  lands  involved; 
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STATUTORY  CONSTRUCTION- -Continued 

GENERALLY  - - Continued 

and  a subsequent  reservation  of  a portion  of 
those  lands  by  the  Secretary  of  the  Interior  for 
school  and  agency  purposes  for  the  benefit  of 
the  Indians  does  not  revest  title  in  the  tribes. 

Status  of  Title  to  Lands  Reserved  for  School 
and  Agency  Purposes  on  the  Former  Kiowa, 
Comanche,  and  Apache  Indian  Reservation, 

We  stern  Oklahoma,  M-36510  (Jan.  15,  I960) 

~ 67  1.  D.  10 


STATUTORY  CONSTRUCTION- -Continued 

LEGISLATIVE  HISTORY- -Continued 

right  of  the  settler  to  grant  them.  Its  sole  pur 
pose  is  to  authorize  the  transfer  of  land. 


Acquisition  of  Pipeline  Right-of-Way  Across 
Homestead  Entries  in  Alaska,  M-36601 
"(Tune  8,  1960) 


The  act  of  March  3,  1873  (17  Stat.  602;  as 
amended  43  U.S.C.  sec.  174),  authorizing 
settlers  under  the  homestead  or  other  settlement 
laws  to  transfer  portions  of  their  claims  for  cer- 
tain stated  purposes  does  not  provide  for  the 
granting  of  easements  and  has  no  effect  on  the 
right  of  the  settler  to  grant  them.  Its  sole  pur- 
pose is  to  authorize  the  transfer  of  land. 

Acquisition  of  Pipeline  Right-of-Way  Across 
Homestead  Entries  in  Alaska,  M-36601 
(June  8,  1 960) 

Assuming,  without  deciding,  that  the  Can- 
yon Tunnel  Aqueduct  is  an  integral  and  essential 
part  of  the  system,  section  5 of  the  Raker  Act 
permits  a declaration  of  forfeiture  even  if  there 
has  been  no  consecutive  three-year  break  in  the 
construction  of  the  whole  system,  if  the  facts 
show  that  the  delay  in  constructing  a particular 
integral  and  essential  part  of  the  system  is  not 
reasonable  under  all  the  circumstances. 

Assuming,  without  deciding,  that  the  Can- 
yon Tunnel  Aqueduct  is  an  integral  and  essential 
part  of  the  system,  the  fact  that  the  City  and 
County  of  San  Francisco  caused  no  work  to  be 
done  on  the  aqueduct,  and  intended  to  do  none  for 
many  years  subsequent  to  passage  of  the  Act, 
does  not  permit  a declaration  of  forfeiture,  by 
reason  of  the  three  year  cessation  rule,  unless 
there  was  a cessation  of  construction  on  every 
integral  and  essential  part  of  the  system,  at  the 
same  time,  for  a period  of  three  consecutive 
years. 

City  and  County  of  San  Francisco  - Baker  Act 
Application  for  Change  in  Location  of  Right-Of- 
Way,  M-36603  (Sept.  8,  I960)  67  I.  D.  322 


LEGISLATIVE  HISTORY 

The  act  of  March  3,  1873  (17  Stat.  602;  as 
amended  43  U.S.C.  sec.  174),  authorizing 
settlers  under  the  homestead  or  other  settlement 
laws  to  transfer  portions  of  their  claims  for  cer- 
tain stated  purposes  does  not  provide  for  the 
granting  of  easements  and  has  no  effect  on  the 


STOCK-RAISING  HOMESTEADS 

An  application  for  a stock-raising  home- 
stead is  properly  rejected  because  the  stock- 
raising  homestead  act  was  impliedly  re- 
pealed by  the  Taylor  Grazing  Act. 

Samuel  Joyner,  A-28558  (Nov.  16,  1960) 


SURFACE  RESOURCES  ACT 
APPLICABILITY 

Section  4 of  the  Surface  Resources  Act  of 
July  23,  1955,  is  applicable  to  land  included  in 
a mining  claim  located  prior  to  that  date  but 
not  perfected  by  discovery  prior  to  that  date. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  I960)  67  1.  D.  "417 


VERIFIED  STATEMENT 

A verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected  and 
the  use  of  the  surface  resources  denied  to  a 
mining  claimant  who  files  such  statement  after 
the  termination  of  the  period  of  150  days  pre- 
scribed by  the  statute  for  such  filing. 

James  H.  Marsh,  A-28322  (June  13,  I960) 


The  statutory  requirement  for  mailing  by 
registered  mail  of  a copy  of  the  published  notice 
described  in  section  5 of  the  act  of  July  23, 
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SURFACE  RESOURCES  ACT- -Continued 

VERIFIED  STATEMENT --Continued 

1955,  to  a mining  claimant  is  met  by  the  mailing 
of  the  notice  by  registered  mail  to  his  address 
of  record  and  it  is  immaterial  that  he  may  not 
have  personally  received  the  notice  because  he 
did  not  live  at  the  address. 

A verified  statement  required  under  the  act 
of  July  23,  1955,  is  properly  rejected  and  the 
use  of  the  surface  resources  denied  to  a mining 
claimant  who  files  such  statement  after  the  ter- 
mination of  the  period  of  150  days  prescribed 
by  the  statute  for  such  filing. 

Paul  J.  Hinkey,  A-28345  (July  12,  I960) 

67  I.  D.  288 


SURVEYS  OF  PUBLIC  LANDS 
GENERALLY 

Where  an  order  withdrawing  a tract  of  un- 
surveyed land  from  entry  gives  the  line  of  mean 
high  tide  of  a branch  of  an  inlet  as  one  of  the 
boundaries  of  the  withdrawn  area,  the  meander 
line  which  is  run  in  surveying  the  area  in  accord- 
ance with  the  mean  high  water  line  is  to  be  re- 
garded as  the  equivalent  of  the  line  of  mean  high 
tide  in  establishing  the  littoral  boundary  of  the 
withdrawn  area. 

Richard  L.  Oelschlaeger , A-28299  (June  27, 
1960)  67  1.  D.  237 


Where  convincing  evidence  is  presented 
that  a plat  of  resurvey  of  a township  does  not 
reflect  the  true  position  of  a particular  patented 
entry,  a cadastral  investigation  will  be  ordered 
to  determine  whether  the  tract  shown  on  the 
resurvey  plat  to  have  been  patented  is,  in  fact, 
public  land. 

William  B.  Collister,  A-28480  (Dec.  5,  1960) 


DEPENDENT  RESURVEYS 

Where  a dependent  resurvey  of  public  lands 
shows  that  the  gradual  movement  of  a river  has 
washed  away  a Government  lot  and  that  the  posi- 
tion once  occupied  by  the  lot  is  now  occupied  by 
accretion  to  privately-owned  land  on  the  oppo- 
site side  of  the  river,  an  outstanding  grazing 
lease  covering  the  lot  must  be  cancelled. 

Soren  Jacobson,  A-28341  (July  12,  I960) 


SWAMPLANDS 

Lands  reserved  as  an  Indian  reservation  in 
1860  are  excepted  from  the  swamp  land  grant  to 
the  State  of  Minnesota. 

State  of  Minnesota,  A-28249  (Aug.  18,  I960) 


TAYLOR  GRAZING  ACT 
CLASSIFICATION 

The  authority  conferred  upon  the  Secretary 
of  the  Interior  by  section  7 of  the  Taylor  Graz- 
ing Act  to  classify  public  lands  as  proper  for 
disposition  imposes  upon  him  the  responsibility 
of  determining  whether  the  public  interest 
would  be  served  by  classifying  certain  land  as 
suitable  for  disposition  pursuant  to  a State 
school  indemnity  selection. 

State  of  California,  A-27752  (Sudd.  1 (Feb.  29, 
196°)  67  I.  D.  85 


TIMBER  SALES  AND  DISPOSALS 

A corporation  whose  president  is  also  the 
president  of  another  corporation  whichhasbeen 
found  guilty  of  timber  trespass  is  properly  re- 
quired to  post  the  bond  of  the  president  and  the 
trespassing  corporation  as  a condition  preced- 
ent to  the  execution  by  the  United  States  of  a 
contract  for  the  sale  of  timber  on  Oregon  and 
California  Railroad  lands  to  the  first  corpora- 
tion. 

Magnolia  Lumber  Corporation,  Inc.,  A-28312 
(June  14,  I960)  67  I.D.  245 


TRESPASS 

GENERALLY 

The  fact  that  a grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  damages 
for  prior  grazing  trespasses  may  be  consider- 
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TRESPASS --Continued 

GENERALLY  - -Continued 

ed  in  determining  whether  the  most  recent 
trespass  was  willful. 

Where  grazing  privileges  are  reduced  for 
grazing  trespass,  the  reduction  attaches  to  the 
base  property  and  not  only  to  the  trespasser's 
grazing  privileges. 

ClarenceS.  Miller,  A-28215  (Apr.  20,  1%0) 

67  I.  D.  145 


MEASURE  OF  DAMAGES 

A grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in  tres- 
pass upon  the  public  domain  is  properly  sub- 
jected to  disciplinary  action  consisting  of  as- 
sessment of  damages  and  suspension  of  the 
grazing  privileges  of  his  base  property. 

Eugene  Miller,  A-28212  (Apr.  5,  1960) 

67  I.  D.  116 


A grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in  tres- 
pass upon  the  public  domain  is  properly  sub- 
jected to  disciplinary  action  consisting  of  as- 
sessment of  damages  and  reduction  of  the 
grazing  privileges  of  his  base  property. 

An  offer  to  pay  monetary  damages  in  lieu 
of  a reduction  of  grazing  privileges  imposed 
for  a willful  trespass  will  be  rejected  because 
the  Federal  Range  Code  does  not  provide  for 
monetary  penalties  and  the  reduction  of  graz- 
ing privileges  is  a more  suitable  punishment 
for  the  willful  trespass  committed. 

ClarenceS.  Miller,  A-28215  (Apr.  20,  I960) 

67  I.  D.  145 


WITHDRAWALS  AND  RESERVATIONS 
GENERALLY 

Use  of  the  public  domain  for  military  pur- 
poses is  an  effective  withdrawal  of  that  land 
from  the  operation  of  the  mining  laws. 

United  State  s v.  Charles  L,  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  I960) 


WITHDRAWALS  AND  RESERVATIONS-  -Continued 

GENERALLY --Continued 

A mining  claim  located  on  land  when  it 
was  open  to  mineral  location  but  on  which  no 
discovery  was  made  prior  to  the  withdrawal  of 
the  land  from  the  operation  of  the  mining  laws 
is  not  a valid  existing  right  which  will  be  saved 
from  the  operation  of  the  withdrawal. 

United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  1960) 


Land  included  in  an  application  to  withdraw 
the  land  from  location  or  entry  under  the  gen- 
eral mining  laws  for  the  use  of  a Federal  agen- 
cy is  not  subject  to  mining  location  since  the 
notation  of  the  filing  of  the  application  on  the 
land  office  records  segregates  the  landfrom 
lands  available  for  disposal  under  the  public 
land  laws. 

Lyla  S.  Lofgren,  A-28358  (July  20,  1960) 


AUTHORITY  TO  MAKE 

Section  6 of  the  act  of  February  28,  1958, 
did  not  diminish  the  authority  of  the  Secretary 
of  the  Interior  to  withdraw  public  lands  under 
his  control  and  jurisdiction  from  all  forms  of 
appropriation  under  the  public  land  laws,  in- 
cluding the  mining  and  mineral  leasing  laws, 
for  the  benefit  of  the  Department  of  Defense. 

Frank  M.  McGinley,  A-28244  (May  12,  I960) 

67  1.  D.  194 


The  President  of  the  United  States  has  in- 
herent authority  to  withdraw  public  lands  for 
public  purposes  apart  from  the  statutory  author- 
ity vested  in  him  by  the  act  of  June  25,  1910, 
and  such  inherent  authority  is  not  subject  to  the 
restrictions  which  attend  his  statutory  authority. 

P & G Mining  Company,  A-27829  (May  24,  I960) 

67  1.  D.  217 


The  President  of  the  United  States  has  in- 
herent authority  to  withdraw  public  land  for  pub- 
lic purposes  apart  from  the  statutory  authority 
vested  in  him  by  the  act  of  June  25,  1910. 

Denver  R.  Williams,  A-28162  (Aug.  9,  1960) 

67  1.  D.  315 
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WITHDRAWALS  AND  RESERVATIONS-  -Continued 
EFFECT  OF 

A statute  which  purports  to  ratify  a cession 
agreement  by  which  Indian  tribes  "*  * * hereby 
cede,  convey,  transfer,  relinquish  and  sur- 
render forever  without  any  reservation,  express 
or  implied,  * * *"  operates  to  extinguish  com- 
pletely the  Indian  title  to  the  lands  involved;  and 
a subsequent  reservation  of  a portion  of  those1 
lands  by  the  Secretary  of  the  Interior  for  school 
and  agency  purposes  for  the  benefit  of  the 
Indians  does  not  revest  title  in  the  tribes. 

Status  of  Title  to  Lands  Reserved  for  School 
and  Agency  Purposes  on  the  Former  Kiowa, 
Comanche,  and  Apache  Indian  Re se r vation. 
Western  Oklahoma,  M- 36510  (Jan.  15,  I960) 

67  1.  D.  10 


Since  the  effect  of  a withdrawal  of  public 
land  is  to  prevent  the  further  acquisition  of 
private  rights  in  such  land,  a mining  claim  on 
such  land  not  already  validated  by  discovery  of 
a valuable  mineral  deposit  at  the  time  of  with- 
drawal is  null  and  void. 

United  States  v.  Heirs  of  John  D.  Stack  et  al.  , 
A - 281  57  (Mar.  28,  I960) 


The  Secretary  of  the  Interior  is  not  author- 
ized by  section  6 of  the  act  of  February  28, 

1958,  to  issue  oil  and  gas  leases  on  lands  in 
existing  withdrawals  which  expressly  prohibit 
mineral  leasing. 

Glenn  S.  Miller  et  al.  , A- 28232  (Mar.  29,  1960) 


A withdrawal  of  public  land  subject  to 
valid  existing  rights  saves  no  rights  to  one 
who  has  merely  filed  an  application  to  enter 
the  land  under  the  desert  land  law  and  who 
holds  a special  land  use  permit  authorizing 
him  to  drill  for  water  on  land  in  the  applica- 
tion. 

Everett  H.  Adkins,  A-28245  (May  23,  I960) 


A withdrawal  of  public  land  made  pursuant 
to  the  inherent  authority  vested  in  the  President 
is  a complete  bar  to  mining  location  in  the  ab- 
sence of  express  consent  to  mining  location, 
whereas  a withdrawal  made  pursuant  to  the 
authority  bestowed  upon  the  President  by  the 
act  of  June  25,  1910,  is  subject  to  mining 
location,  entry,  and  patent  for  metalliferous 
minerals. 

P & G Mining  Company,  A-27829  (May  24,  I960) 

67  1.  D.  317 


WITHDRAWALS  AND  RESERVATIONS --Continued 

EFFECT  OF  - -Continued 

Where  lands  have  been  withdrawn  or  re- 
served for  the  use  of  any  agency  of  the  Depart- 
ment of  Defense,  they  are  not  subject  to  leasing 
under  the  terms  of  the  Mineral  Leasing  Act 
without  the  consent  of  the  Secretary  of  Defense. 

Joseph  E.  Thompson,  A-28107  (Aug.  26,  1960) 


POWER  SITES 

A homestead  application  which  includes  land 
within  a power  site  classification  is  properly  re- 
jected because  the  land  is  unavailable  for  entry 
under  the  homestead  law  until  it  is  restored  by 
this  Department  to  entry,  even  though  the  Feder- 
al Power  Commission  has  determined  that  the 
land  may  be  restored  to  entry. 

Weston  A.  Hillman,  A-28158  (Feb.  2,  I960) 


RECLAMATION  WITHDRAWALS 

A petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation  pur- 
poses and  as  a part  of  the  Imperial  National 
Wildlife  Refuge  is  properly  denied  even  though 
the  Bureau  of  Reclamation  has  no  objections  to 
such  restoration  when  mining  operations  would 
interfere  with  the  purpose  for  which  the  wild- 
life refuge  was  established. 

P & G Mining  Company,  A- 27829  (May  24,  1960) 

67  1.  D.  217 


REVOCATION  AND  RESTORATION 

The  authority  provided  by  section  3 of  the 
Indian  Reorganization  Act  to  restore  lands  to 
tribal  ownership  extends  to  former  tribal  lands 
of  an  Indian  reservation  where,  by  legislation 
enacted  subsequent  to  the  extinguishment  of 
Indian  title,  a tribal  interest  has  been  created 
in  the  proceeds  derived  from  the  sale  of  such 
lands. 

Status  of  Title  to  Lands  Reserved  for  School 
and  Agency  Purposes  on  the  Former  Kiowa, 
Comanche,  and  Apache  Indian  Reservation, 
Western  Oklahoma,  M-36510  (Jan.  15,  I960) 

67  1.  D.  10 
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WITHDRAWALS  AND  RESERVATIONS  - -Continued 
REVOCATION  AND  RESTORATION--Continued 

A petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation  pur- 
poses and  as  a part  of  the  Imperial  National 
Wildlife  Refuge  is  properly  denied  even  though 
the  Bureau  of  Reclamation  has  no  objections 
to  such  restoration  when  mining  operations 
would  interfere  with  the  purpose  for  which  the 
wildlife  refuge  was  established. 

P & G Mining  Company,  A-27829(May  24,  I960) 

67  1.  D.  217 


Lands  withdrawn  by  public  land  orders 
from  all  forms  of  appropriation  under  the  pub- 
lic land  laws,  including  the  mining  laws,  for 
use  in  the  Pine  Flat  Dam  and  Reservoir 
Project,  under  the  supervision  of  the  Depart- 
ment of  the  Army,  cannot  be  opened  to  mining 


WITHDRAWALS  AND  RESERVATIONS  - -Continued 

REVOCATION  AND  RESTORATION- -Continued 

location  where  the  Department  of  the  Army  does 
not  give  its  approval  or  consent  to  such  action. 

Francis  N.  Dlouhy,  A-28479  (Nov.  22,  1960) 


WORDS  AND  PHRASES 

Occupied.  The  word  "occupied,"  as  used  in 
the  Alaskan  Allotment  Act  granting  a prefer- 
ence right  of  allotment  of  lands  occupied  in 
good  faith  by  Alaskan  Indians,  Aleuts,  or 
Eskimos,  and  also  as  used  in  the  regulation 
(43  CFR  67.  11)  precluding  entry  on  lands  oc- 
cupied in  good  faith  by  Alaskan  Indians,  Aleuts, 
or  Eskimos,  means  actual  possession  and  use 
of  land  in  something  more  than  a slight  and 
sporadic  manner. 

Herbert  H.  Hilscher,  A-28396  (Nov.  29,  1960) 
~~  67  I.  D.  410 


INT.DUP. ,D.C.61-a» 


J 


